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Wednesday, January 9, 1907, 11 o'clock A. M. 

The meeting convened in the court-room of the court-house 
of Hughes county, and was ealled to order by the President, A* 
W. Burtt, of Huron. 

A verbal report of the Executive Council was made by the 
Secretary and approved, 

A verbal report was made by the Secretary and approved. 

The report of the Treasurer was passed until the afternoon 
session. 

The following letter addressed to the Secretary of the As- 
sociation, under date of August 23rd, 1906, by William Draper 
Lewis, the Dean of the Department of Law of the University of 
Pennsylvania, of Philadelphia, Pennsylvania, was presented by 
the Secretary and read: 
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''Dear Sir:— 

"I would appreciate it very much if you would answer to* 
me the following questions: 

"1. Has your association ever appointed a committee or 
taken other action to investigate the subject of procedure in 
Criminal Cases? 

"2. Has your association ever appointed a committee or 
taken other action in regard to the punishment of crime, or the 
care of criminals ? 

1 ' 3. Has your association ever appointed a committee or tak- 
en other action in regard to the trial or punishment of Juvenile 
offenders? 

"4. Has your association ever made the crime of Lynch- 
ing the subject of special investigation? 

"5. Has your association ever appointed any committee 
or taken any steps to ascertain what, if any, steps might be taken 
to expedite the trial of civil causes, or reduce the proportion of 
re-trials in civil cases? 

"Very truly yours, 

" WM. DRAPER LEWIS," 

The letter was referred to the Committee on Legal Reform 
of the Association, with instructions to report at the next annual 
meeting. 

The Committee on Legal Reform reported that no sessions 
of the Committee had been held and that the Committee was 
not prepared to make a report at the present meeting. 

The report of the Committee on Grievances was deferred to 
a later session of the meeting. 

The Committee on Legal Biography reported that no ses- 
sions of the Committee had been held and that the Committee 
was not prepared to make a report. 

The Committee on Legal Education reported verbally 
through its chairman, Thomas Sterling, of Vermillion. The re- 
port consisted of a recommendation that the Association endorse 
for passage, at the present session of the legislature of the state 
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of South Dakota, the following bill, drafted by Mr. Sterling: 

"A BILL— 

"For an Act Entitled 'An Act to Amend Section 686 of 
the Revised Political Code of 1903, as Amended by Chapter 78 
of the Session Laws of 1903, Relating to Attorneys and Coun- 
sellors at Law.' 

Be it Enacted by the Legislature of the State of South 
Dakota : 

Section 1. That section 686 of the Revised Political Code of 
1903 as amended by Chapter 78 of the Session Laws of 1903 
be, and the same is hereby amended so as to read as follows : 

Section 686. Qualifications of. Every applicant for such 
admission must be at least twenty-one years of age, of good 
moral character and an inhabitant of this state, and must have 
actually and in good faith pursued a regular course of study of 
the law for at least three full years, either in an office of a mem- 
ber of the bar in regular practice in this state, or other state, 
or of a judge of a court of record, or in some reputable law 
school in the United States, or partly in such office and partly 
in such law school, but in reckoning such period the study or 
school year of any law school, constituting not less than thirty- 
six weeks, exclusive of vacation, shall be considered equivalent 
to a full year. Every resident of this state who commences the 
study of law on or after the taking effect of this act, under either 
the tuition of an attorney at law, or a law school, whether located 
in this state or elsewhere, shall file with the clerk of the supreme 
court a certificate of such attorney or the chief officer of such 
law school, as the case may be, showing his name, age, and resi- 
dence, and the date when he commenced the study of law, which 
certificate shall be accompanied by a fee of fifty cents, and as 
to all such persons the three years study of law, required by this 
section, shall date from the date of filing such certificate. 

"PROVIDED, any person having commenced the study of 
law prior to the taking effect of this act, may state the time in 
such certificate, and the period of study shall date from that 
date. 

"And PROVIDED FURTHER, that said supreme court 
may, on sufficient grounds being shown by any applicant, ex- 
cuse the filing of said certificate as of the date when his three 
years' study of law began, and may permit such certificate to be 
filed at any time before such admission. Every such applicant 
for admission must also have an education substantially equiva- 
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lent to that involved in the completion of a high school course 
of study of at least four years in extent. The following will 
be accepted as evidence of such attainments : 

(a) A diploma from a college or university of approved 
standing; (b) a diploma or certificate of graduation from such 
high school; (c) a certificate of matriculation in the freshman, 
or higher class of such college; (d) a diploma or certificate of 
an academy or normal school of approved standing; (e) a cer- 
tificate of credits for studies pursued in high schools or colleges 
of approved standing, or both, showing the equivalent of such 
high school course. Every such applicant, except graduates of 
the college of law of the state university entitled to admission to 
practice, as by law provided, shall be examined by the court or 
a commission of not less than five members of the bar, to be ap- 
pointed in the discretion of and under such rules and regulations 
as the court may provide, as to his learning and skill in the law ; 
and the court must be satisfied, before admitting to practice, 
that the applicant has actually, and in good faith devoted the 
time hereinbefore required to the study of law, possesses the req- 
uisite skill and learning therein, and has also the general educa- 
tion required by this act. Such certificate shall not be made un- 
less the applicant has a standing on his written answers to the 
printed questions of the examiners of an average of seventy-five 
per cent, on an examination embracing the following subjects: 
Evidence, law of real and personal property, torts, contracts, 
pleading, partnership, bailments, negotiable instruments, agency, 
suretyship, domestic relations, wills, corporations, equity, crimi- 
nal law, constitutional law, the code of civil procedure and legal 
ethics.' ' 

On motion of S. V. Jones, of Parker, the report of the 
Committee on Legal Education was made a special order at the 
opening of the session on the morning of Thursday, January 10. 

Thomas Sterling, of Vermillion, presented to the Association 
the following bill for an act "Relating to Actions for Divorce 
and Annulment of Marriage, and the Proceedings Therein." 
"Beit Enacted by the Legislature of the State of South Dakota: 

Section 1. The plaintiff in an action for divorce or annul- 
ment of marriage must have been an actual resident in good 
faith of this state for one year, and of the county wherein such 
action is commenced for three months next preceding the com- 
mencement of said action, except as herein otherwise provided. 
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Section 2. If the cause of action for divorce or annulment 
of marriage arose in another county of this state, than the 
county of plaintiff's residence, then such action shall be com- 
menced and tried in the county where such cause of action arose, 
subject to right of the court to change the county of trial as 
in other cases. 

Section 3, Lf the parties were married in this state and the 
plaintiff shall have resided therein from the time of marriage 
until the commencement of the action, said action may be com- 
menced at any time after the cause of action has arisen. 

Section 4. All hearings and trials upon the merits in act- 
ions for divorce or annulment of marriage, and except such hear- 
ings as relate to alimony during the pendency of the action, or 
the granting of an interlocutory order or decree, shall be had 
before the court in open court, and not at the chambers of the 
judge, and shall in all cases be public. 

Section 5. If after the hearing of any cause, or after a jury 
trial resulting in a verdict for the plaintiff or for the relief of 
the defendant upon an answer in the nature of a cross-bill, and 
praying for a decree of divorce from the plaintiff, the court shall 
be of the opinion that the plaintiff or the defendant so answering 
is entitled to a decree annulling the marriage or to a decree for 
a divorce from the bonds of matrimony, a decree nisi shall be 
entered. 

Section 6. A decree nisi shall become absolute after the ex- 
piration of six months from the entry thereof, unless appealed 
from or proceedings for review are pending, or the court before 
the expiration of said period for sufficient cause, upon its own 
motion, or upon the application of any party, whether interested 
or not, otherwise orders ; and at the expiration of six months such 
final and absolute decree shall then be entered upon application 
to the court by the party in whose favor such decree nisi was 
entered, unless prior to that time cause be shown to the con- 
trary. 

Section 7. All acts and parts of acts in conflict herewith 
are hereby repealed/' 



Mr, Sterling asked that the Association endorse the bill and 
recommend to the legislature of the state of South Dakota, now 
in session , its passage. A motion to refer the proposed bill to 
a committee of five, to report upon the same at a later session 
of the present meeting, was carried, and the President appointed 
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as such committee Thomas Sterling, of Vermillion ; E. C. Eric- 
son of Elk Point; H. R. Horner, of Pierre; S. V. Jones, of Park- 
er; and C. S. Whiting, of De Smet. 

A committee consisting of the President of the Association, 
and all former Presidents of the Association who were present, 
was appointed to meet Judge Charles B. Elliott, of Minneapolis, 
Minnesota, upon his arrival at Pierre the coming afternoon, 
such committee to act as a committee on reception and enter- 
tainment of Judge Elliott during his stay in Pierre. 

The Association then adjourned until 3 o'clock P. M. 



AFTERNOON SESSION. 

Wednesday, January 9, 1907, 3 o'clock P. M. 

S. V. Jones, of Parker, placed in the hands of the Secretary 
for inspection by the members of the Association during the 
present meeting, the original answer, signed by Abraham Lin- 
coln as guardian ad litem for an infant defendant, in a suit 
pending in the courts of Illinois at the time President Lincoln 
was in active practice. 

The President of the Association, A. W. Burrt, of Huron, 
delivered his annual address, the subject being "Uniformity of 
Rules of Practice and Procedure in the Circuit Courts of South 
Dakota.' ' 

(See the Appendix.) 

J. H. Voorhees, of Sioux Falls, moved that the recommenda- 
tions of the President, contained in the address, be approved, 
and that a committee of three, of which the President should 
be chairman, be appointed, and be authorized to prepare, have 
introduced and advocate the passage of the two bills recommend- 
ed in the address. The President appointed as the other two 
members of the committee, A. E. Taylor, of Huron, and S. W. 
Clark, of Redfield. 

H. H. Keith, of Sioux Falls, called the attention of the As- 
sociation to the foreign corporation laws of South Dakota, and 
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particularly to the condition of titles to Ian da wh»eh have passed 
through foreign corporations, which had not prior to the time 
of taking or conveying the titles, complied with the foreign cor- 
poration laws of South Dakota, A motion by Mr. Keith that a 
committee of three be appointed to prepare, have introduced and 
advocate the passage of a bill to quiet the title to such lands, 
in so far as the same could be quieted by legislation, was adopted. 
The President appointed as such committee A* K. Taylor, of 
Huron; H, R. Horner, of Pierre, and John Hoi ma u, of Yankton 

On motion erf H. H. Keith, of Sioux Falls, th'3 President of 
the Association was directed to invite the Senite, through its 
President, and the House of Representatives, through its Speaker, 
and the state officials of the state of South Dakota to be present 
at the session of the Association when Judge Charles B. Elliott 
should deliver his address upon "International Arbitration." 

A paper by S, Y. Jones, of Parker, on ''Contracts" was 
read by him. 

(See the Appendix ,} 

The report of L W. Goodner, the Treasurer of the Associa- 
tion, was presented by him and read. The report was as follows ; 



"SOUTH DAKOTA BAR ASSOCIATION. 

Report of the Treasurer. 

To the South Dakota Bar Association: 

Gentlemen t I have the honor to submit the following re* 
port of receipts and disbursements for the year ending January 
5th, 1907: 



Receipts. 

Jan. 1,1906, Balance cash on hand $ 26.G3 

Receipts from dues and fees , , , . . , 39S.00 

Total Receipts . , , , $ 424,63 
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Disbursements* 

Jan. 3, 1906, Expenses J. H. Voorhees $ 21.25 

Jan. 5, Expenses Judge McClain 35.25 

Jan. 5, Brown & Saenger 2.00 

Jan. 5, Cataract Hotel, banquet, etc... 114.70 

Jan. 11, Postage 6.24 

Feb. 16, Flexible ruler 95 

Feb. 16, Exchange 10 

Sept. 15, H. C. Sessions & Sons 91.00 

Sept.28, Stamped envelopes 1.06 

Jan. 1, 1907, Hippie Printing Company 2.25 

Balance cash on hand 149.83 



$ 424.63 
Since closing the books, I have received for dues about 
$110.00. Respectfully submitted, 

IVAN W. GOODNER, 

Treasurer." 

The report of the Treasurer, and also the account of the 
Secretary, which was also presented to the Association, were 
referred to a committee consisting of H. R. Horner, of Pierre ; 
E. C. Ericson, of Elk Point; and A. E. Taylor, of Huron. 

The Association then adjourned until Thursday at 10 o'clock 
A. M. 



SECOND DAY 

MORNING SESSION. 

Thursday, January 10, 1907, 10 o'clock A. M. 

The committee which had been apponited to examine the 
Treasurer's report and the Secretary's account reported that 
the same were correct in all respects. The report of the commit- 
tee was accepted, and the Treasurer's report and the Secretary's 
account approved. 

Thomas Sterling, the chairman of the committee to which 
had been referred the bill drafted by him for "An Act Relating 
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to Actions for Divorce and Annulment of Marriage and the 
Proceedings Therein*' presented a majority report of the com- 
mittee as follows : 

' ' Mr. President and Members of the Bar Association : 

"Your Committee appointed to consider the proposed bill 
entitled 'An Act Relating to Actions for Divorce and Annul- 
ment of Marriage and the Proceedings Therein' would respect- 
fully report that they have had said proposed bill under consid- 
eration and recommend that this Association by vote give its ap- 
proval of said bill and recommend its passage at the present ses- 
sion of the legislature. 

Respectfully submitted, 
THOMAS STERLING, 
E, (X ERICSON, 
CHA& S. WHITING." 

Mr. Sterling moved the adoption of the majority report and 
the motion was seconded. 

S. V. Jones, of Parker, of the said committee, presented a 
minority report as follows : 

"The minority of your committee upon the attached pro- 
posed act regulating divorce respectfully report: 

"They recommend that said bill be not approved by this 
Association ♦ 

S. V, JONES, 
H. R. HORNER." 

Mr. Jones moved, as an amendment to the motion made by 
Mr. Sterling for the adoption of the majority report, that the 
minority report be adopted. 

The reports and motions were discussed by Thomas Sterling, 
of Vermillion; George Rice, of Flandreau; H. H. Keith, of 
Sioux Falls j J. A. Pickler, of Faulkton ; A. W. Burtt, of Huron \ 
August Frieberg, of Beresford; E. C. Ericson, of Elk Point; H. 
R. Horner, of Pierre; and G. W. Case, of Water town. 

A motion by H. H. Keith, of Sioux Falls, which was sec- 
onded, to lay both reports upon the table, was earned. 

The Association then adjourned until 2 o'clock P. M. 
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AFTERNOON SESSION. 
Thursday, January 10, 1907, 2 o'clock P. M. 

E. C. Ericson, of Elk Point, offered the following resolution 
and moved its adoption : 

"Resolved, that this Association favors extending the period 
of residence required in divorce actions to one year and requir- 
ing that such actioms be brought in the county of the plaintiff's 
residence, subject to change by order of the court, as in other 
cases." 

On motion of H. R. Horner, of Pierre, the resolution was 
made a special order for 5 o'clock P. M., this day. 

The following report of the Committee on Legal Education 
was presented: 
"Mr. President and Members of the Bar Association: 

"Your Committee on Legal Education having had under 
consideration a bill for 'An Act to Amend Section 686 of the Re- 
vised Political Code of 1903, as amended by Chap. 78 of the 
Session Laws of 1903 Relating to Attorneys and Counsellors at 
Law* respectfully recommend the approval of said bill by this 
Association, and that the Association recommend its passage at 
the present session of the Legislature. 

Respectfully submitted, 
THOMAS STERLING, 
E. C. ERICSON." 

On motion of S. V. Jones, of Parker, the report of the Com- 
mittee was approved and its recommendations adopted, and the 
Committee was instructed to advocate, with the approval of the 
Association, the enactment by the legislature of the bill reported 
by the Committee. 

George Rice, of Flandreau, read a paper upon "Proposed 
Changes in the Fellow-Servant Law." 

(See the Appendix.) 

Frank Turner, of Faulkton, read a paper upon "Some De- 
fects to be Remedied." 

(See the Appendix.) 

The following communication was laid before the Associa- 
tion by the Treasurer : 
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"STATE OF SOUTH DAKOTA 
HOUSE OF REPRESENTATIVES. 

Tenth Session. 

Pierre, S. D + , January 10th, 1907. 
The President of the South Dakota Bar Association, 
Pierre, S. D. 

I am directed by the House of Representatives to inform you 
that the House has extended to your Association an invitation 
to meet in the Hall of the Hoa**e, at 3 P. M. of this day, at which 
time the Hon. Charles B. Elliott is to deliver his address before 
your Association. 

Very respectfully, 

JAMES W. CONE, 
Chief Clerk/' 

On motion of E. C. Erieson, of Elk Point, the invitation of 
the House of Representatives was accepted. 

The Association thereupon adjourned to the Hall of the 
House of Representatives, in the State Capitol Building, where 
the Association was called to order by the President. There 
were present a large number of the members of the Senate and 
House of Representatives of the state of South Dakota, and also 
of the state officials. The Justices of the Supreme Court of the 
state of South Dakota were also present. The President of 
the Association presided and introduced the Hon. Charles B. 
Elliott, one of the Justices of the Supreme Court of the state 
of Minnesota, who delivered the annual address upon * c Interna- 
tional Arbitrat ion . ' ' 

(See the Appendix.) 

At the conclusion of the address of Judge Charles B, El- 
liott, the members of the Association returned to the Circuit 
Court-room in the court-house of Hughes County and resumed 
the regular meeting of the Association. 

J. E. Payne, of Vermillion, read a paper upon "Some Sug- 
gestions for Strengthening our Taxing Procedure," 

(See the Appendix.) 
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The resolution offered by E. C. Ericson at the opening of 
the session of this afternoon to the effect that the Association 
favors extending the period of residence required in actions for 
divorce to one year and requiring that such actions be brought 
in the county of the plaintiff's residence, subject to change by 
order of the court as in other cases, was laid before the Associa- 
tion. Mr. Ericson moved the adoption of the resolution. The 
motion was discussed by Mr. Ericson, of Elk Point; H. B. 
Horner of Pierre; A. W. Wilmarth, of Huron; Thomas Sterling, 
of Vermillion ; and G. W. Case, of Watertown. The resolution 
was adopted. 

On motion of J. A. Pickler, of Paulkton, E. C. Ericson, of 
Elk Point, was appointed a committee of one to draft a bill in 
accordance with the terms of said resolution. 

The following report was presented by the Committee on 
Grievances : 

"Your Committee upon Grievances have had under consid- 
eration the charges preferred by one P. S. Stewart, an attorney 
of Anoka, Minnesota, against a member of the South Dakota Bar, 
not a member of this Association, and your Committee would re- 
port that there is not sufficient evidence before it at this time to 
warrant prosecution. 

Respectfully submitted, 
S. V. JONES, 
L. M. SIMONS, 
E. H. WILSON." 

On motion of S V. Jones, of Parker, the report was ap- 
proved. 

The President made a call upon each judicial circuit for the 
names of deceased members of the South Dakota Bar, but none 
were reported except that of John R. Wilson, of Deadwood, from 
the Eighth Circuit. 

As only two members of the Committee on Legal Biography 
were present, namely, Prank Turner, of Paulkton, and G. W. 
Case, of Watertown, E. C. Ericson, of Elk Point, moved that two 
members of the Association be added to that Committee temporar- 
ily, and that instructions be given to the Committee to prepare 
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and present at the evening session of the Association resolu- 
tions of respect upon the death of Mr. Wilson, The motion was 
adopted, and the President appointed E. C. Erieson, of Elk 
Point, and William H. Parker, of Dead wood, aa such additional 
members. 

The Association then proceeded to the election of officers. 
The following were elected : 

President, J, W, Jones, of Sioux Falls. 

First Vice-President, S. H. Elrod, of Clark. 

Second Vice-President, G, W. Case, of Watertown. 

Secretary, J. H. Voorhees, of Sioux Falls. 

Treasurer, I. W. Goodner, of Pierre. 

EXECUTIVE COUNCIL. 

From the First Circuit, J, E. Payne, of Vermillion. 
From the Second Circuit, H. H. Keith, of Sioux Falls. 
From the Third Circuit, John B, Han ten, of Watertown, 
From the Fourth Circuit, E, E. Wagner, of Alexandria. 
From the Fifth Circuit, Howard Babcock, of Sisseton. 
From the Sixth Circuit, A. Gunderson, of Pierre. 
From the Seventh Circuit, E. R. Juckett, of Hot Springs. 
From the Eighth Cireuit, T. E. Harvey, of Lead. 
From the Ninth Circuit, A W. Burtt, of Huron. 
The Association then adjourned until 9 o'clock P. M. to 
meet at the Masonic Hall . 



EVENING SESSION. 

Thursday, January 10, 1907, 9 o'clock P. Jtf. 

The evening session of the Association was held at the Ma- 
sonic Hall. 

E, H. Wilson, of Salem, moved that a committee of five be 
appointed by the President to report the names of three members 
of the Association for delegates to the next annual meeting of 
the American Bar Association. The motion was carried, and the 
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President appointed as such committee E. H. Wilson, of Salem ; 
S. V. Jones, of Parker; H. R. Horner, of Pierre; A. E. Taylor, 
of Huron, and John Holman, of Yankton. 

E. C. Ericson, for the Committee on Legal Biography, pro 
tern, reported the following resolutions upon the death of John 
R. Wilson, of Deadwood: 

"It is with sorrow that the Bar Association of this State 
during its annual meeting, has learned of the sudden death of 
one of its charter members, Hon. John R. Wilson, of Deadwood, 
which occurred on January 6, 1907. 

He was one of the pioneer attorneys of this State and Da- 
kota Territory, having located at Deadwood in 1877. 

He was a member of the Convention which framed the Con- 
stitution of this State, was the nominee of his party for Congress 
and had honorably and efficiently filled many positions of trust 
and honor. 

As a man he was genial and unassuming in manner, of sterl- 
ing integrity and unsullied character, and a true and helpful 
friend. 

As a citizen he was ever loyal and active and the leader in 
all that made for the upbuilding of his home city, his section and 
State. 

He was a brilliant and learned lawyer, ever faithful to his 
clients' cause, an honorable opponent, always fair and courteous. 
In his untimely death the bar of the State and this Association 
have lost one of its most distinguished members. 

We mourn with the bereaved wife in her sorrow and we ex- 
tend to her and the other relatives of our deceased brother, the 
tenderest sympathy of this Association. 

The Secreary is directed to spread this memorial upon the 
records of the Association and to furnish a copy thereof to Mrs. 
Wilson and to send copies to the Deadwood papers for publica- 
tion.' ' 

Mr. Ericson moved the adoption of the resolution and in so 
doing spoke as follows : 

Mr. President: In moving the adoption of this tribute to 
the memory of one of our most honored members and a man 
whom it was my privilege to know, I wish to say that John R. 
Wilson was in the truest sense, "One of God's noblemen.' ' He 
was kind and cheery in his ways, taking notice alike of the little 



OF THE SOUTH DAKOTA BAB ASSOCIATION 



17 



child and the humblest acquaintance as readily as those high in 
station ; he was modest and unassuming in manner, yet a leader 

among men ; in the many legal battles in which he took part, he 
was always keen, logical and powerful, but yet fair and courteous. 
His bearing was manly and dignified, his conduct was always 
that of a gentleman, to know him was to esteem him and in his 
sudden death, one of our ablest lawyers, one of our most eminent 
citizens and one whose life may well be an example and inspira- 
tion to us all, has been taken away. May he rest in peace, 

H. H, Keith, of Sioux Palls, seconded the motion for the 
adoption of the report of the committee and in so doing spoke 
as follows : 

Mr. President: John E. Wilson, whose death to-day we 
mourn in common with the whole people of the State, was a man 
of sterling integrity. As a friend ever faithful, trusting and 
true. He never abandoned a friend and was ever truest and 
most devoted him in the hour of his misfortune or trials. As a 
lawyer he possessed those qualities of mind and heart that placed 
him in high esteem with his brethren of the bar and commanded 
the respect of the Court. He always filled to the measure the 
place he occupied, and always acted his honest convictions with- 
out regard to or fear of the consequences. The qualities of head 
and heart which so endeared him to the people of South Dakota 
were so conspicuous that they readily suggested themselves to 
every one familiar with his public or private life, for the promi- 
nent and distinguished features of his character were so pro- 
nounced that they could be neither disguised nor misunderstood, 

Mr. President : This time and place permit but a glance at 
a few of the characteristics of the man. I can but feebly echo 
the voice of all who knew him in any expression of admiration 
for our departed brother — of sorrow for his untimely death. Re- 
viewing his life and summing up his qualities we may fitly apply 
to him the words ; 

Oh, iron nerve, to true occasion true- 
On, fallen at length that power of strength, 
Which stood four square to all the winds that blew. " 
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Let us imitate his virtues and cherish his memory. 

S. Y. Jones, of Parker, seconded the motion for the adop- 
tion of the report of the committee, and in so doing spoke as 
follows: 

Mr. President : I first met John R. Wilson at the May term, 
1885, of the Territorial Supreme Court at Yankton, and listened 
with much interest to his argument in an intricate mining case, 
and while it was clear and incisive, closely following the facts 
and applying the law as he understood it, sometimes somewhat 
strenuous, no word was uttered by him in any manner reflecting 
upon litigant or opposing counsel. During several days follow- 
ing I became more acquainted with him and learned much re- 
garding the mining interests of the Hills country and the litiga- 
tion involving that class of business. 

He took a deep interest in the development of the future 
state, and after the admission of South Dakota remarked "All 
that is needed to make this one of the foremost states is rapid 
and cheap transportation of the products of the eastern part 
to the Hills, and as rapid and cheap transportation of the pro- 
ducts of our inexhaustible mines to the markets of the world.' 9 
It was to me always a pleasure to feel his warm hand clasp and 
hear his pleasant greeting. 

He died as any lawyer might wish to die, at his desk, at work. 
Another of the strong men of a quarter of a century ago, one 
who did much in assisting in laying broad and deep the founda- 
tions of the jurisprudence of our state, has joined the "silent 
majority. " May his memory long be green among us. 

A. W. Burtt, of Huron, seconded the motion for the adop- 
tion of the report of the committee and in so doing spoke as 
follows : 

I am greatly pained to hear of the death of Hon. John R. 
Wilson, of Deadwood. I was not very intimately acquainted 
with him, and my knowledge of him is mainly derived from his 
distinguished public services as a man of affairs among his 
people in the Hills country. I shall always remember my first 
meeting with Mr. Wilson, which as I now recollect, was in July, 
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1887. At that time there was a great deal of discussion in Con* 
press, particularly in the Senate of the United States, upon the 
subject of irrigation and the reclamation of the desert lands in 
the far west. This was followed by the appointment of a special 
committee composed of Senator Reagan of Texas, Senator Stew- 
art of Nevada, and one other whose name I do not recall, to 
visit the far west on a tour of inspection and investigation. It 
was a time when the hot winds were sweeping the plains of 
Dakota with the besom of destr action. The crops had gone 
down before the hot blasts, and their desiccated fragments were 
blown to the four winds of heavens. It was a sorry time in Da- 
kota and other states in the north west, and especially in Dakota, 
where the determined and long suffering pioneers of these plains 
had held on for years under adverse circumstances, and still with 
faith and hope clung to their homes with dogged, persistent 
tenacity. Straightway the news came over the northwest that 
this special committee would come to St, Paul as its headquarters, 
from whence it would journey to the westward and commence 
their investigation beyond the Rockies, in the valleys and gorges 
where water might be conserved for the benefit of the lands 
below. For more than a year the subject of artesian wells had 
been agitated in Dakota, and it was believed by many that it 
would be beneficial to the country if this special committee could 
be induced to investigate the inexhaustible supply of what was 
then known as the artesian basin. Several delegations were sent 
from various counties and the county commissioners of Beadle 
County sent a delegation to St. Paul, of which I had the honor 
to be a member, to present the claims for recognition of our own 
section of this country. It was there that I met Mr. Wilson and 
made his acquaintance. The special committee very graciously 
granted us a full and careful hearing in relation to the situation 
in Dakota, the prospect of conserving the waters in the Hills 
and of reaching the subterranean flow underneath upon the 
plains. I listened to the burning eloquence of Mr. Wilson when he 
painted and pictured the condition of affairs in the then Territory 
of Dakota. It seemed as if he was inspired from on high, and when 
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be lifted his voice and held out his hands pleading for recogni- 
tion of our desolated country, he interested and moved the minds 
of every person present. The result of this hearing was that 
this special committee changed its course of travel and coming 
down to Sioux Falls, passed up through the State to Huron, 
Hitchcock, Redfield and Aberdeen, and witnessed the wonderful 
power of the artesian wells then constructed at these places. At 
that time the question of irrigation in this country was merely 
a theory and the question of obtaining a sufficient water supply 
for the wants of the country was the question of the day. 

I shall never forget that occasion and I now and here attrib- 
ute to the Honorable John R. Wilson and his masterly effort on 
that occasion the credit of having so thoroughly and eloquently 
presented the wants of this country that to his efforts largely 
we were indebted for the visit of this special committee. 

So it is with pleasure and due appreciation that I point out 
one of the great noble acts of John R. Wilson; and so it is, as 
we travel along through life, here and there men and women 
perform kind acts and noble deeds, without fee or reward, to 
build up their country and assist in the well being and prosperity 
of the people where they live. 

I met Mr. Wilson but few times after, that, but I always 
found him a genial, courteous gentleman, able, earnest and well 
qualified to meet the demands of public life that might be made 
upon him, and I shall ever cherish his memory as a brother attor- 
ney in a profession which we both loved and admired, and I 
hope that this Association will perpetuate his name upon their 
records and in their memory for all times to come. 

The report of the Committee was received and adopted by a 
rising vote. 

The report of Charles S. Whiting, of DeSmet, as a delegate 
to the annual meeting of the American Bar Association, held at 
St. Paul, Minnesota, in August, 1906, in his absence was read by 
G. W. Case, of Watertown. 

(See the Appendix.) 

On motion of H. H. Keith, of Sioux Falls, by a unanimous 



OF THE SOUTH DAKOTA BAE ASSOCIATION 



21 



vote, the appreciation of the Association was shown to Judge 
Elliott, and the thanks of the Association extended to him for 
his address and his courtesy in coming to Pierre to address the 
Association. 

G. W. Case, of Watertown, moved "That the Secretary be 
instructed to draft and mail to the lawyers of the state a circular 
letter urging the organization or re-organization of the County 
Bar Associations of the respective counties ; that before the annual 
meeting of this Association the Secretary be instructed to write 
each County Association asking such County Association to 
elect delegates pledged to attend the state meeting/' 
The motion was carried, 

E. H. Wilson, of Salem, for the Committee on the selection 
of members to be recommended to the Association as delegates 
to the 1907 annual meeting of the American Bar Association re- 
ported and recommended the names of H. H. Keith, of Sioux 
Falls; A. E. Taylor, of Huron, and R, B. Tripp, of Yankton, 
as such delegates. The report of the committee was accepted and 
approved and the members recommended by it, to- wit: Messrs. 
Keith, Taylor and Tripp, elected as such delegates. 

Invitations to hold the next annual meeting of the Associa- 
tion were extended by Yankton, Mitchell, Watertown, Huron and 
Hot Springs. A general discussion was had and at its close a 
motion that it was the sense of the Association that the invitation 
to hold the next annual meeting at Watertown be accepted by 
the Executive Council was unanimously carried. 

The Executive Council, by the Secretary, reported the elec- 
tion of new members to the Association since the adjournment 
of the last annual meeting, as follows: Samuel H. Elrod, of 
Clark; Bobert B. Tripp, of Yankton; Milton P. Goodner, of 
Pierre; Zell Guthrie, of Pierre; George C. Briggs, of Miller; 
Frank E. Crabtree, of Miller; D. W. March, of Pierre; Charles 
M. Carroll, of Miller; Eugene W, Klein, of Arlington; Cloyd 
D, Sterling, of Itedfield ; Howard Babeock, of Sisseton ; Byron S. 
Payne, of Pierre; John C. Jenkins, of Brookings; C, S. Argo, 
of Presho; William H. Parker, of Deadwood; Henry B. Farren, 
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of Gann Valley ; Titus E. Price, of Yankton ; Charles S. Eastman, 
of Hot Springs, and Perry F. Loucks, of Watertown. 

Closing remarks were made by the President, A. W. Burtt, 
of Huron. 

The Association then adjourned sine die. 

J. H. VOORHEES, 

Secretary. 

The following members of the Association were present at 
the meeting: 

Abel, E. L Huron 

Argo, C. S Presho 

Babcock, Howard Sisseton 

Briggs, George C Miller 

Burtt, A. W Huron 

Bushfield, Harlan J Miller 

Carroll, George M Miller 

Case, George W .Watertown 

Clark, S. W Redfield 

Cole, J. H Miller 

Cone, J. W Sioux Falls 

Cook, Willis C Plankinton 

Crabtree, Frank E Miller 

DeLand, Charles E Pierre 

Dillon, C. H Yankton 

Eastman, Charles S Hot Springs 

Elrod, Samuel H Clark 

Elliott, James D Tyndall 

Ericson, E. C Elk Point 

Fairbank, Arthur B Huron 

Farren, Henry B Gann Valley 

Frieberg, August Beresford 

Glass, Wilbur S Watertown 

Goodner, Ivan W Pierre 

Goodner, Milton P Pierre 
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Gropengieser, J. H . ■ . * Onida 

Gunderson, Albert . . . . . . .Pierre 

Guthrie, Zell Pierre 

Haney, D Mitchell 

Hanten, John B . . > Watertown 

Hall, Philo Brookings 

Holman, John . . . Yankton 

Homer, H, B , .Pierre 

Jenkins, John C . Brookings 

Jones, E. . Sioux Falls 

Jones, S. V * , Parker 

Keith, A. J . Sioux Falls 

Keith, Hosraer H Sioux Falls 

Klein, Eugene W . Arlington 

Loucks, Perry F. » # *. Watertown 

March, D. W . Pierre 

Parker, William H Deadwood 

Parmley, J, W . Ipswich 

Payne, Jason E. . , Vermillion 

Payne, Byron S. ♦....* Pierre 

Pickler, John A , , . . » Faulkton 

Price, Titus E . . . Yankton 

Rice, George , Flandreau 

Simons, L. M Mitchell 

Sterling, Thomas Vermillion 

Sterling, Cloyd D Redfleld 

Sullivan, B. II Plankinton 

Sutherland, John Pierre 

Taylor, Alva E Huron 

Teigen, Tore Sioux Falls 

Turner, Frank Faulkton 

Voorhees, John H Sioux Falls 

Whiting, Charles S DeSmet 

Wilmarth, Albert W Huron 

Wilson, E, H , Salem 
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SMOKER. 

After the adjournment of the Association a smoker was 
held in the Masonic Hall, which was largely attended, and 
a success in every respect. H. R. Horner, of Pierre, presided. 




CONSTITUTION 

OF THE 

South Dakota Bar Association 



ARTICLE I. 



NAME. 



: 



Section 1. The name of this Association shall be the 
"South Dakota Bar Association. ' ' 



ARTICLE II. 
OBJECT, 

Section 1. This Association is formed to advance the science 
of jurisprudence, to promote the administration of justice, to 
secure proper legislation, to encourage a thorough legal educa- 
tion, to uphold the honor and dignity of the bar, to cultivate 
cordial intercourse among the lawyers of South Dakota, and to 
perpetuate the history of the profession and the memory of its 
members. 

Section 2. This Association shall not take any partisan 
political action nor endorse or recommend any person for any 
official position. 



ARTICLE III. 
MEMBERSHIP. 

Section 1, The membership of this Association shall be 
composed, first, of the charter members present at the organiza- 
tion of the Association on this seventh day of December, 1897, 



j 



2* 
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as shown by the roll and paying the membership fee; and, 
second, of members who shall be admitted as hereinafter pro- 
vided. 

Section 2. Any member of the bar of the Supreme Court 
of South Dakota or of the Circuit Court of South Dakota re- 
siding and practicing in this State, and who shall have been 
engaged in the regular practice of law for one year next pre- 
ceding his application for admission, or any member of the 
bar of the former Territory of Dakota, residing and practicing 
in this State, and any Federal or State Supreme, or State Cir- 
cuit Judge, residing in this State, may become an active member 
upon approval by a majority of the Executive Council ; provided 
the applicant be recommended for admission by either the County 
Bar Association of the applicant's county, or by three members 
of this association in good standing. 

Section 3. All applications for membership must be in 
writing, signed by the applicant, stating, inter alia, his name, 
age, residence and date of admission to practice in the Supreme 
Court or commission to the bench, and endorsed by three or 
more members of the Association and must be accompanied by 
the membership fee. 

ARTICLE IV. 



OFFICERS. 

Section 1. The officers of this Association shall be a Presi- 
dent, a First and Second Vice-President, a Secretary, a Treas- 
urer and an Executive Council. The Executive Council shall 
consist of the President and Secretary of the Association, and 
one member from each Judicial Circuit of the State. The Presi- 
dent and Secretary of the Association shall be respectively the 
Chairman and Secretary of the Executive Council. 

Section 2. All of these officers shall be elected at the annual 
meeting and hold their offices until the adjournment of the next 
annual meeting of the Association and until their successors are 
elected and qualified. 

Section 3. The business of the Association shall be managed 
and controlled by the Executive Council, subject to the Con- 
stitution and By-Laws. 

Section 4. The members adopting this Constitution shall 
at once organize by electing officers to serve until the adjourn- 
ment of the first annual meeting hereafter held. 
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ARTICLE V. 

COMMITTEES. 

Section 1. There shall be such standing committees as may 
be provided for in the By-Laws of the Association, and the 
duties of the committees shall be defined by the By-Laws. The 
standing committees shall be chosen by the Executive Council. 
All special committees, unless otherwise provided for, shall be 
appointed by the President. 

Section 2. Any committee, standing or special, and also 
the Executive Council, may consider and take action upon any 
matter of business pending before it by correspondence; the 
vote being taken in writing and duly entered of record upon 
the minutes of such committee or council, and when so taken 
and entered shall stand as the act of the committee or council. 

ARTICLE VI. 

MEETINGS. 

Section 1. The annual meetings for the odd numbered 
years shall be held on the Wednesday following the first Mon- 
day of January, at Pierre, and for the alternate years at such 
time and place as the Executive Council may determine. 

Section 2. Special meetings shall be called by the Secre- 
tary, when requested in writing by the President, the Executive 
Council or twenty members of the Association; such request 
shall specify the purpose of the meeting. At special meetings 
no business shall be transacted except that stated in the call, 
unless by consent of four-fifths of the members present and 
voting. 

Section 3. At all meetings fifteen members shall constitute 
a quorum for the transaction of business. 

Section 4. Timely notice of all meetings shall be given by 
the Secretary by mail. 

ARTICLE VII. 
FEES AND DUES. 

Section 1. The membership fee shall be two dollars, pay- 
able in advance, and shall accompany the application for admis- 
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sion. The payment of this fee shall relieve the member from 
further payment until the next annual meeting thereafter to be 
held. 

^Section 2. The annual dues shall be two dollars, payable 
in advance at each annual meeting, and after each annual meet- 
ing the Treasurer shall notify each member in arrears for dues 
of the amount due, and any member who shall remain in default 
for dues until the close of the annual meeting next following 
such default shall be suspended and dropped from the rolls and 
shall not be reinstated until all back dues are paid, and then 
ofnly by vote of the Executive Council. 

ARTICLE VIII. 
BY-LAWS. 

The Executive Council is charged with the duty of adopting 
appropriate By-Laws not inconsistent herewith, for the gov- 
ernment and control of the officers, committees and of the busi- 
ness of the Association. The By-Laws, however, shall be subject 
to change by the Association at any regular meeting by a 
majority vote of the members present. 

ARTICLE XI. 

AMENDMENTS. 

This Constitution may be amended at any regular meeting 
or at any special meeting called for that purpose by an affirma- 
tive vote of not less than two-thirds of all the members present, 
but can be amended by a majority vote when the proposed 
amendment has been submitted to the last preceding annual 
meeting of the Association. 



BYLAWS 

OF THE 

South Dakota Bar Association 



MEETINGS. 

The order of exercises at the annual meeting shall be as 
follows : 

1. Report of Executive Council 

2. Report of Secretary, 

3. Report of Treasurer. 

4. Presentation of petit ions* letter*, memorials, remon- 
strances, and other papers which may be referred to appropriate 
committees and otherwise disposed of without debate. 

5. Report of Standing Committees, 

6. Annual Address of the President. 

7. President's call upon each Judicial Circuit for names 
of deceased members. 

8. Election of Officers. 

9. Special Orders. 

10. Unfinished Business. 

11- Special Addresses. 

12. Miscellaneous and New Business. 
The order of business may be changed by a vote of a ma- 
jority of the members present. 

Except as herein otherwise provided the meeting shall be 
conducted according to the usual parliamentary rules but with- 
out leave of the Association no member shall be permitted to 
speak more than five minutes at any one time, or more than 
twice on the same subject. 

IL 

PRESIDENT AND VICE- PRESIDENT. 

The President shall preside at all meetings of the Associa- 
tion, and shall deliver at the annual meeting an appropriate 
address, embodying therein such reference to recent changes in 
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the law of this State, its present state and administration, and 
any needed changes suggested by judicial decisions during the 
year, with an eh recommendations in respect thereto, as shall seem 
best calculated to conserve the general weal. No member shall 
be elected President for two succesive terms. 

The Vice-Presidents, according to Dumber, shall act, when 
required, in place of the President. 



III. 

SECRETARY. 

The Secretary shall keep a record of the proceedings of the 
Association, and of such other matters as may be directed by 
the Association to be placed on its files or records; shall keep 
an accurate roll of officers and members, and notify officers 
and members of committees of their election or appointment; 
shall issue notices of all meetings, with a brief note in case of 
special meetings of the object for which they are called; shall 
promptly furnish the Treasurer w r ith the names of persons elected 
members of the Association and (with the concurrence of the 
President, when by the latter deemed expedient) shall conduct 
the correspondence of the Association. 









IV. 



TREASURER. 



The Treasurer shall keep at all times a complete roll of 
the members, and shall notify new members of their election. 
He shall collect, and under the direction of the Executive 
Council, disburse all funds of the Association; he shall keep 
regular accounts in books belonging to the Association, which 
shall be open to the inspection of any member of the Executive 
Council ; he shall report in writing at each stated meeting of 
the Association, and of the Executive Council, the balance of 
money on hand, and any existing appropriations which may 
affect the same. 

At the annual meeting he shall make a full report of the 
receipts and disbursements of the past year, suitably classified, 
and of all outstanding obligations of the Association, with an 
estimate of the resources and probable expenses of the coming 
year, and any suggestions he may think proper to make. 
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His accounts shall be audited by a committee of three 
members of the Association, to be appointed by the President 
at the annual meeting in each year, who shall report thereon 
at such annual meeting. 



EXECUTIVE COUNCIL, 

The Executive Council, subject to the control of the Associa- 
tion, and within the limits of the power prescribed by the 
Constitution and By-Laws, may make such provisions and regu- 
lations and take such action as shall by them be deemed neces- 
sary or proper for the conduct of the affairs and protection and 
disposition of the property of the Association, and shall also 
have charge of all arrangements for the annual and adjourned 
and special meetings. 



VI. 



STANDING COMMITTEES. 

In pursuance of Article 5 of the Constitution there shall 
be the following Standing Committees: 

1. A Committee on Legal Reform, which shall consist of 
seven members, chosen from different sections of the State. 
They shall consider and report to the Association such amend- 
ments of the law as they shall deem beneficial, oppose such as 
they shall deem injurious* observe the practical working of the 
judicial system of the State and recommend from time to time, 
such actions as they shall deem best. Members are invited to 
send to this committee, at any time, suggestions of existing de- 
fects in the law, and of any amendments which they may think 
advisable. 

2, A Committee on Grievances, which shall consist of five 
members, who shall be charged w T ith the hearing of all com- 
plaints against members of the Association and also all com- 
plaints which may be made in matters affecting the interest of 
the legal profession, the practice of the law and the administra- 
tion of justice; and who shall, from time to time, report thereon 
to the Association, with such recommendations as they may deem 
advisable. The duties of this committee are further denned in 
By-Law XIII. 
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3. A Committee on Legal Biography, which shall consist 
of one member from each Judicial Circuit in the State, who 
shall provide for the preservation, among the records of the 
Association, of such facts relating to the history of the profes- 
sion as may be of interest and of suitable memorials of the lives 
and characters of the deceased members of the Association. 

4. A Committee on Legal Education, which shall consist of 
one member from each Judicial Circuit of the State, who shall 
report, from time to time, such changes as they shall deem it 
is expedient to make in the system of legal education and of ad- 
mission to the practice of law in the State. 

VII. 

GENERAL POWERS AND DUTIES OF COMMITTEES. 

Each of the committees named in the foregoing By-Law 
shall be appointed annually by the Executive Council of the 
Association, and shall continue in office until the adjournment 
of the annual meeting next after their appointment, and until 
their successors are appointed, and each of said committees shall 
have power to fill vacancies. 

Except as otherwise expressly provided by the Constitution 
or By-Laws, three members shall form a quorum of each stand- 
ing committee, and each committee shall have power to fill 
vacancies in their number; to adopt regulations for their own 
government and procedure; to declare a vacancy after three 
successive absences of a member; to impose and collect fines 
for non-attendance of their members, and provide for the dis- 
posal of such fines ; and to order and arrange for the convenient 
transaction of business and discharge of their duties by corre- 
spondence or through sub-committees, or otherwise. 

The Chairman of each committee shall have power to call a 
meeting thereof on due notice ; and the Secretary of a committee 
or the Secretary of the Association shall, by like notice, call a 
meeting on the requisition in writing of at least five members of 
the committee, or of the President of the Association. 

Under the direction of each committee, the Secretary thereof 
shall keep their records and minutes, and prepare and transmit 
the reports required by the By-Laws. 

Each standing committee shall meet and organize on the 
same day as appointed, and shall also meet annually in the city 
where the annual meeting is held, on the day preceding the next 
annual meeting of the Association. 
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In case any standing committee shall fail to organize as 
above provided, then the President of the Association shall, in 
the first instance, designate a member of each such standing com- 
mittee to he Chairman thereof, ontil otherwise provided by 
such committee. 

When a standing committee is organized, it shall be the 
Chairman f s duty to submit to Hs members such propositions for 
the suffrage of the committee as any member may desire, or he 
may deem germane to the objects for which the committee were 
appointed, 

vin, 

ELECTIONS. 

The election of officers in case of more than one nomina- 
tion, shall be by ballot, and a majority of the whole number 
of votes cast shall be requisite to the election of a candidate. 
Nominations shall be made at the Annual Meeting immediately 
preceding the time fixed for election. No member shall be en- 
titled to vote for the election of officers until all arrears due by 
said member to the Association shall be paid. Two persons re- 
siding in the same county shall not serve as Vice-Presidents at 
the same time. Vacancies hi the offices of the Association shall 
be filled by the Executive Council, but no appointment shall be 
made to the office of President while any Vice-President is able 
and willing to serve. 



IX, 

PENALTIES. 

Any member may be suspended or expelled for misconduct 
in matters connected with the Association, or in his personal or 
professional relations, after conviction thereof by the Committee 
on Grievances, and the approval of such conviction by this As- 
sociation, 

Conviction of any member for crime or misdemeanor shall 
at once work a forfeiture of membership in the Association, 
which forfeiture shall continue until such conviction be set aside 
or reversed; but if it shall afterwards be made to appear that 
such member was wrongfully convicted, he may be re-elected 
to membership upon recommendation of the Executive Council. 

If any member be disbarred or suspended from practice in 
the Supreme Court, or from the courts of the county in which he 
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resides, such disbarment or suspension shall work a forfeiture of 
his membership, until the disbarment or suspension be set aside 
or reversed. Reinstatement to practice shall not reinstate to 
membership, unless by a vote of the Association upon recom- 
mendation of the Executive Council. 

X. 

RECORDS. 

All papers read before the Association shall be lodged with 
the Secretary. The Annual Address of the President, the re- 
ports of the standing committees, the report of the Treasurer, 
with the Constitution and By-Laws and a roll of the members 
of the Association, and all proceedings at the annual meeting 
shall be printed; but no other address made or paper read or 
presented shall be printed, except by the order of the Executive 
Council. Extra copies of reports, addresses and papers read 
before the Association may be printed for the use of their 
authors, not exceeding one hundred copies to each of such au- 
thors. 

The Executive Council, as a Committee on Publication, 
shall meet within one month after each annual meeting, at such 
time and place as the Chairman may appoint. 

XL 

DELEGATES TO AMERICAN BAR ASSOCIATION. 

There shall be chosen by ballot, at each annual meeting, 
three members as delegates to the American Bar Association 
for the ensuing year. 

XII. 

ASSESSMENTS. 

Assessments to defray deficiencies or to meet unusual dis- 
bursements may be ordered by the Association at any annual 
meeting. Assessments so ordered shall be added to and con- 
stitute a part of the dues for the ensuing year. 

XIIL 
CHARGES AND COMPLAINTS. 

Whenever any complaint shall be preferred against a mem- 
ber of the Association for misconduct in his relations to the 
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Association, or in his profession, the person or persons preferring 
h complaint shall present the same to the Committee on 
Grievances, in writing subscribed by the complaining party, 
plainly stating the matter complained of. If the committee are 
of the opinion that the matters therein alleged are of sufficient 
importance, they shall cause a copy of the complaint, together 
with a notice of not less than twenty days T of the time and place 
when the committee shall meet for the consideration thereof, to 
be nerved upon the member complained of, and a similar notice 
to be served on the party presenting the complaint. At the 
time and place appointed the member complained of may file a 
written answer or defense, and the committee shall proceed to 
the consideration of the case. The complainant and the mem- 
ber complained of, shall each be ready to appear personally and 
by counsel, and shall produce their witnesses and other evi- 
dence. Depositions of witnesses may be taken by either party 
upon notice and in the manner provided by law in this State, 
at any time after the service of the copy of the complaint. The 
committee may summon witnesses. Adjournments from time to 
time upon proper showing may be had upon such terms and to 
such times as the committee may in the furtherance of justice 
decide. If the committee find the complaint, or any material 
part of it, to be true, they shall so report at the next annual 
meeting of the Association, with 'their recommendations as to 
the action to be taken thereon, and, if requested by either party, 
may in their discretion also report the evidence taken, or any 
designated part thereof. The Association shall thereupon pro- 
ceed to take such action on said report as it may see fit. Pro- 
vided, however, that no member of the Association shall be ex- 
pelled unless by the vote of two-thirds of the members present 
and voting. The reasonable disbursements of the Committee 
on Grievances for expenses incurred in any such investigation 
for stenographer and such witnesses as it may call on behalf of 
the prosecution, may be paid out of the funds of the Association, 
under the direction of the Executive Council. All the fore- 
going proceedings shall be secret: Provided, however, that the 
Association may, in its discretion order the same published, if 
it deems fit. 

Whenever complaint in writing shall be made to the Com- 
mittee on Grievances of this Association, or to any member of 
the committee, charging any practicing attorney in this State 
with any act or omission for which attorneys may by law be 
disbarred, it shall be the duty of the said committee to consider 
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the complaint, and if said committee have reasonable grounds 
to believe the complaint ia true, it shall be the duty of said com- 
mittee to appoint a member of the committee with instructions 
to prosecute the attorney charged, in behalf of this Association, 
for the act or omission charged. And if the attorney so ap- 
pointed and instructed, fail or refuse, without good excuse, to 
prosecute the party charged, the attorney so appointed shall be 
expelled from this Association. And the Committee on Griev- 
ances shall report all failures to prosecute. And in case of fail- 
ure or refusal of any attorney so appointed to act, it shall be the 
duty of said committee to appoint and instruct some other mem- 
ber of said committee to prosecute the party charged. 

XIV. 
COMPLIMENTARY MOTIONS. 

No resolution or motion complimentary to an officer or mem- 
ber for any service performed, paper read, or address delivered, 
shall be considered by the Association. 
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ADDRESS OF THE PRESIDENT 



A. W. BURTT 

at HVkOH 



UNIFORMITY OF RULES OF PRACTICE AND PROCEDURE IN THE 
CIRCUIT COURTS OP SOUTH DAKOTA 

The past year has been a prosperous one for the people 
of the state and nation. This association has added another year 
to its history; its influence has been more potential in raising the 
standard of professional ethics and has more than ever shown 
and exemplified to the clientage of the state, fidelity in the dis- 
charge of professional duty, inspired by pride of our profession. 

This association has by the environments it has placed about 
each individual member inspired higher ideals and nobler pur- 
poses and created a spirit of fellowship and good cheer that 
otherwise might not exist at all, or if here and there it might 
be found, its eoheaiveness and power for general good would be 
found wanting* 

And so it would seem that we may safely congratulate our- 
selves upon the present condition of things and feel encouraged 
to go on with the work and carry this association and the noble 
profession it represents to a still higher plane of honor and 
efficiency. 

In the transaction of the business in the circuit courts of 
this state it has always appeared to me quite anomalous that 
there should be, and as now exists, such a wide diversity and want 
of uniformity in the rules of practice in the several courts of this 
state. A careful consecutive perusal of our Code of Civil Pro- 
cedure will demonstrate that we have the most simple, plain and 
concise system of practice ever devised, and though it has imper- 
fections in some minor respects, it furnishes by statute a rule of 
action upon every important question of practice from the issu- 
ance of the summons to the final close of the action. 

While it must be conceded that to facilitate the transaction 
of business in an orderly and definite manner, some court rules 
should be adopted to meet questions of detail not expressly pro- 
vided for by the provisions of our Code, yet such rules should 
not be too numerous nor trench upon nor modify, add to, nor 
take from the express provisions of the Code, The courts should 
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govern the procedure when express provision is not given, with 
a view to preserve the rights of all concerned, as well the Court 
as the attorneys and litigants whose causes are being tried. 

Some writers have declared that we are governed too much, 
and still we must have organized government. Government was 
instituted among the sons of men to promote justice, to guarantee 
the safety of life, limb and property; to protect the weak from 
the invasions of the strong; to promote the elevation and civi- 
lization of the units of the nations and place the human race in 
an upward movement toward a higher and better condition and 
by laws, rules and precedents, to establish customs and habits 
of right living. 

And so in the orderly transaction of business in our circuit 
courts we must be governed as to details by rules of practice, 
simple, plain and concise which will promote the due administra- 
tion of justice and be general in their application, but never so 
ironclad and unyielding as to tie the hands of the court and 
prevent it from doing even-handed justice, non obstante the 
rule, whenever the situation in a given case should require it. 

Referring to section 2 of the by-laws of this association, 
adopted under its constitution, I find the following : 

"The President shall deliver at the annual meeting an ap- 
propriate address, embodying therein such reference to recent 
changes in the law of this State, its present state and adminis- 
tration, and any needed changes suggested by judicial decisions 
during the year, with such recommendations in respect thereto, 
as shall seem best calculated to conserve the general weal." 

While the provision of this by-law does not perhaps ex- 
pressly cover this branch of my address yet it seems to me that 
the spirit and purpose of this provision fully embraces the sub- 
ject in hand. As chairman of the standing committee on Legal 
Reform I had the honor at our last meeting, held January 3rd 
and 4th, 1906, at Sioux Palls, to submit the report of the com- 
mittee, which report was duly received and adopted. 

The part of said report to which your attention is now 
respectfully called, is as follows : 

"Your committee also reports that under the present condi- 
tion of practice, the rules of practice adopted by the different 
circuits are vastly different, and in some circuits no strict rules 
of practice are at present in force ; that it is the sense of your 
committee that steps should be taken to establish uniform rules 
of practice to be used and applied in all the circuits of the 
State; and your committee recommends that a law should be 
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passed by our next legislature requiring the circuit court judges 
of the State to meet, together with an attorney at Jaw from each 
circuit to he appointed hy the judge of his circuit "pon recom- 
mendation by the bars of the different circuits, who shall prepare 
and promulgate rules of practice for the circuit courl which shall 
be uniform throughout the State, and that the next legislature 
be req nested to appropriate a sufficient sum to defray the neces- 
sary expenses thereof, and that there should be ® provision in the 
law to amend and change said rules of practice as the progress of 
the practice may require/' 

e report of said meeting at page 6.) 

And T now repeat this recommendation, being impressed 
more than ever with its importance and utility to the end that 
thn practice in the different circuits may be uniform. 

And in whatever may be offered herein it should be stated 
that there is no criticism intended for anyone but the purpose 
and intent are to state a condition, tr> state facts and submit them 
for your consideration. And I approach the discussion of this 
subject with some hesitation, became one is reminded that the 
** Immortal Bard" once wrote, and caused one of his "Dramatis 
Personae" to declare 

"I would rather be one to teach twenty than to be 
"One of the twenty to follow mine own teaching/ 1 

But observation and experience shall be the teacher on this 
occasion, 

By correspondence and investigation the approximate con- 
ditions in all of the nine circuits of this state have been ascer- 
tained. 

From one circuit a letter was received which contained the 
following : 

"I would state that we have no printed rules in this circuit; 
we have not had any since we became a state." 

Another circuit has thirty-five rules, 

Another circuit has thirty-three rules. 

Another circuit has nine rules. 

Another circuit adopted the old territorial rules promulga- 
ted hy Hon. Louis K, Church, then a Territorial District Judge 
and Associate Justice of the Territorial Supreme Court in 1886, 
consisting of fifty-nine rules and twelve rules relating to practice 
in insolvent a&signments. 

Another circuit has forty rules. 

Another circuit has some rules; one copy only seems to be 
available and that is in the Clerk's office and the Clerk kindly 
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offered to copy them for me, but this would be asking too much. 
And on account of the absence of any available rules I have 
treated them as silent upon the various subjects hereinafter re- 
ferred to. 

Another circuit has forty rules, prepared and submitted by 
a committee appointed by the court from among the leading 
attorneys from the different counties in the circuit. 

Another circuit has forty-nine rules. 

It may be interesting and instructive to point out briefly 
a few instances which may show the wide diversity of the prac- 
tice rules of the circuits of this state. 

As to Trials in Divorce Cases. 

1. In four of the circuits no special rule is adopted and such 
cases are left to be disposed of in the same manner as other 
actions. 

2. In one circuit the order of publication is required to be 
served upon defendants. 

3. In one circuit such cases can only be tried in the county 
where the action is brought and no proceedings can be had out- 
side except applications for alimony or other interlocutory orders. 

4. In two circuits trial can only be had in open court at a 
regular term in the county where the action is brought. 

5. In one circuit provison is made for framing issues to 
be tried by jury in divorce cases as in other court cases. 

Regarding confirmation of judicial sales of real estate by 
a sheriff, in four of the circuits a rule is adopted, while in five 
circuits Section 374, C. C. P., Revised Codes 1903, P. 934, seems 
to be considered adequate for all practical purposes. 

Upon appeals from actions of board of county commission- 
ers no rule is adopted in seven of the circuits, while in two of 
the circuits a rule is adopted requiring issues to be framed for 
trial in the same manner as in an original action brought in the 
circuit court ; but both rules are silent as to who shall be plain- 
tiff and who defendant and as to who shall make, serve and file 
the initial pleading. 

As to assigning counsel for indigent defendants. 

No rule is adopted in eight of the circuits, while in one su<* 
a rule exists, and by this rule it is provided that the defendant 
"must not attempt by petition, request or otherwise to influence 
the Court in its selection of counsel." Nor are attorneys al- 
lowed to suggest that such defendant has a preference. 

In fixing dates by rule for the transaction of business at 
chambers, only one of the nine circuits has made any provision 
for it. 
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As to the preparation of pleadings and papers, requiring 
certain pre-requisites to be complied with — sncfa as foHoing, 
etc*, before the paper will be considered. 

In two circuits a rule leveled at this point obtains, and as 
to these circuits the question arises, when a complaint or an- 
swer complies with the requirements in form and substance 
with Sections 119 as to the complaint, or 126 C. C. P. as to the 
answer, Rev* Codes of 1903, P, P, 889, 890, would the court be 
warranted in ruling the pleading out for non-compliance with 
the rule! 

The remaining seven circuits adopt no rule in this regard 
and the provisions of the Code above cited are not modified 
by rule. 

Enough instances have been cited to illustrate the point that 
is sought to be made in showing the want of uniformity of the 
court rules of our circuit courts. 

In many other respects, not specified here, this want of uni- 
formity is apparent. Different phraseology upon the same sub- 
jects is employed in the different circuits and affords occasion 
for diverse interpretations and construction of the rules. 

And it is respectfully submitted that for the convenience 
and uniformity of practice by the Bench and Bar. every circuit 
court rule should be the same in every circuit throughout the 
state- 

If a given rule is a good, practical and just one, why should 
it not be adopted and enforced in all circuits? 

If the rule is inadequate and unfair and liable to defeat 
justice rather than to promote it, why should it be in force any* 
where I 

In examining the sets of rules sent me from the different 
circuits, but one bears upon its face any evidence that any one 
but the Judge had any participation in the preparation and 
promulgation of the rules* 

The above set of rules bears upon its face the legend of 
the appointment by the Court of a committee appointed from 
among the leading attorneys in the circuit, so that every county 
in it was represented* 

When court rules are adopted and promulgated they become 
law* In our early study, we learned that law is a rule of action 
and court rules are rules of action, so it is concluded that court 
rules must be law. And when any one man proceeds to make 
laws it challenges the attention of the free American citizen 
and he immediately objects and demands the right of representa- 
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tion and in this latter day when the voice of the people is being 
heard throughout the land, it comes to us with impetuous force 
that the Bench and the Bar should act harmoniously and united- 
ly to the accomplishment of a common purpose and that they 
should be empowered and authorized so to do by an act of the 
Legislature. 

Teachers and professors may and should make rules for the 
government of their classes, but the members of the Bar of this 
state are not school boys. Among them will be found bright, tal- 
ented young men, ambitious to excel, and filled with the esprit 
du corps of their chosen profession. 

In the ranks of the Bar of this state is found the old battle 
scarred veteran, his face begrimed with the smoke of battle and 
his brow seamed with the lines of intense thought and study. 
In his hands he has held the very life of a fellow-man and 
pleaded his cause with all the power of his immortal soul. He 
has leaped over the barriers of rules and precedents and laid 
his client's cause before the great heart of humanity. 

He has had in his keeping the most important property 
rights of his clients, both individual and corporate. 

He has never failed to protect the weak against the strong 
and to arrest and resist the onslaught of corporate greed. 

It is he who listens to the story of his client and investigates 
his case and plans the campaign like a general of the army. To 
him are entrusted the dearest rights of social life, and the 
great questions of commercial law. 

And when such attorneys go before the courts with careful 
preparation on both sides, ought they not to be permitted to 
present their case as they have made it, subject to proper rules 
and regulations? Are they not fully and sufficiently qualified 
and entitled to have a voice in the preparation, adoption and 
promulgation of rules of practice? 

The adoption of the uniform rules of practice would facili- 
tate the business of the courts and make every attorney at home 
in every court. He would know in his practice what to meet, 
what to comply with in every circuit. One set of rules would 
cover the entire state. The Legislature have always been wisely 
liberal in promoting and fostering the interests of farmers, phy- 
sicians, dentists, teachers and other internal organizations and 
it is believed that the state Bar will be assisted by a reasonable 
appropriation to pay expenses of revising its practice. 

Submitting these thoughts to you for your consideration I 
again respectfully call your attention to the report of the com- 
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mittee on ** Legal Reform/' There is another important matter 
to which I would respectfully call your attention. Chap. 1, 
Laws 1890, now embodied in and made a part of the Rev. Codes 
of 1903, as Sections 25, 26, 27 and 28, C. G. P., Page 872, pro- 
vides for actions against the state. 

This law was passed at the very threshold of our existence 
as a state and rested for its utiltiy upon the development of 
the practice under it as cases would arise and the provisions of 
the law applied. Section 27 provides in substance, that if an 
issue of fact shall be made in the action which the court shall 
deem necessary to be tried by a jury, it shall certify such issue 
of fact to the circuit court of the county in which the plaintiff 
resides, etc., and the circuit court shall proceed at the next reg- 
ular term to try the same by jury as in other cases. 

Experience has shown that there are cases where a jury 
could not, in justice to the parties, render a general verdict and 
where findings of fact are necessarily required. 

As Section 27 now stands, where a case is certified by the 
Supreme Court, it must be tried by jury and there is no pro- 
vision in the law by which the parties could waive trial by 
jury and consent that trial by the circuit court may be had and 
findings of fact prepared to be returned to the Supreme Court 
with the other papers. 

A case of this character arose in the practice of the writer, 
which brought his attention to this fact. 

Section 27 should be amended by the act of the Legislature 
at its present session so that the provisions of this section will 
be more elastic and better adapted to the various cases that are 
liable to arise. 

It is recommended, that a special committee be appointed 
to prepare a bill to be introduced at the present session of the 
Legislature, providing for uniform rules of practice in circuit 
courts, as recommended in the report of the committee on "Legal 
Reform, 1 * and it is also recommended that a committee be ap- 
pointed to prepare a bill to amend said section 27. 

In closing i wish to offer my heartfelt thanks for your kind 
attention, and for the many favors shown me, and I am proud 
of this association. Its members have measured up along side 
the ablest attorneys from other states that the riches of corporate 
power and influence could command and raised the standard of 
excellence, honor and efficiency still higher in the estimation of 
the state and nation. 
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I have offered but little in this address* A wider scope 
might have been given, a more elaborate discussion indulged in, 
but it seems to me that a plain statement of the condition of 
our practice is to be preferred, to the end that upon a full dis- 
cussion by the members of this association and a free criticism 
of the contents of this paper we may eventually bring order out 
of chaos, and revise and establish our practice, as a model of 
directness and simplicity* 



INTERNATIONAL ARBITRATION 



CHARLES R. ELLIOTT 
or MtimiAroLts 



The subject of my address is somewhat remote from the or- 
dinary affairs of life as it is lived and labored by the members 
of the legal profession. In a narrow sense it is hardly a practi- 
cal subject. Pew lawyers may ever eome in direct relation with 
it or with the rules of international law with which it is con- 
cerned. It deals however with the highest branches of juris- 
prudence and affects the welfare of every nation and every citi- 
zen. No class of society and no profession has been more instru- 
mental in advancing the work of arbitration than the lawyers. 
The plan proposed by the New York State Bar Association for 
a permanent International Court was made the basis of the in- 
structions to the American delegates at the Hague Conference 
of 1898, and the essential features of the Permanent Court now 
in existence are in accordance with that plan* 

There is also a peculiar appropriateness in discussing the 
subject before an assembly of lawyers in view of the fact which 
an observing poet has noted that, 

"The human race from parsons down, 

Would always fighting be, 

If lawyers loved not compromise, 

Far better than a fee/' 
International Arbitration in a large way describes a phase 
of the development of civilisation which is slowly but irresistibly 
reducing the soldier to the level of a constable and substituting 
the rule of law for the reign of force. It is transferring the con- 
tentions of nations from the field of battle to the forum, from 
the control of power and brute force to that of justice and reason, 
from the soldier to the lawyer and jurist. Reduced to its lowest 
terms, it is the substitution of a lawsuit for a fight. This is not 
a Peace Sermon, but an attempt to state a lawyer's view of the 
way to rid the world of much of the evil which results from un- 
necessary wars. 

Notwithstanding the existing evidences of militarism, the 
attitude of the world towards war has undergone a great change. 
There was a time when it was considered one of the inevitable 
conditions of life. Philosophers like Hegel have taught that 
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perpetual peace would be a condition of moral stagnation. De 
Maistre declared that war is a divine fact, an instrument of the 
kingdom of Providence, necessary to the expiation of the crimes 
of man. The most conspicuous advocate of war in modern times 
was Von Moltke. "War," he says, "enters into the views and 
designs of Providence, — it is a means for the people for worthily 
fulfilling their object on earth, a divine mission not to fall into 
decay, and to retemper the edge of their manhood." Such views 
no longer meet with the approval of thinking men. Not even the 
most strenuous and combative persons now advocate war for its 
own sake. All admit that it is justifiable only as a last resort 
for the protection of the things which we believe are of greater 
value than life itself. For these things men always have been, 
and when necessary always will be, ready to fight and to die. 
Only the kindly theorists can, under the present conditions, be- 
lieve in the literal truth of Franklin's epigram that there can be 
Ho war that is not dishonorable, no peace that is not honorable. 
As President Roosevelt recently stated, "It must ever be kept in 
mind that war is not only justifiable but imperative upon honor- 
able men and honorable nations where peace can only be obtained 
by the sacrifice of conscientious convictions or national welfare. 
Peace is normally a great good and normally it coincides with 
righteousness, but it is righteousness and not peace which should 
bind the conscience of a nation as it should bind the conscience 
of an individual, and neither a nation nor an individual can sur- 
render conscience to another's keeping." 

Practical men of affairs must recognize the truth of this 
statement, but it militates not against the view that war is an 
evil and a curse, to be resorted to only after all other means of 
conserving national rights have been tried and failed. Men know 
that war is a curse, and yet in the face of this knowledge the na- 
tions are perpetually girding their loins for war and the people 
are patiently bending their backs to its burdens. Men find it 
necessary to choose between evils. The virtuous and the well 
intentioned among states as well as among individuals must be 
on their guard against evil doers. The right of self-defense is 
the very law of existence. We recognize that right in the ethnic 
unit which we call the state. The right to exist, to live, to work, 
implies the right to defend that existence by every faculty and 
every ounce of strength which nature has conferred upon the 
mass and the individual units thereof. The problem is to elimi- 
nate the necessity for exercising the right of war. Legal and 
social evolution is working in that direction. The people of the 
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world are growing together and out of knowledge grows kindli- 
ness and the disposition to adjust difficulties by rational methods, 
The world is no longer merely Greek and Barbarian. Stranger 
and enemy are no longer synonyoious. We have come to recog- 
nize a brotherhood of man, a community of race interests, which 
is yet not destructive or prejudicial to the sentiment of patrio- 
tism, of love for one *s country. Men still 4 * love the land because 
it is their own f and scorn to give aught other reason why." For 
that country they are willing to lay down their lives when the 
sacrifice is required. Why is this ? It must be because they be- 
lieve that no other adequate means can be found for the protec- 
tion of what they value more than life. Can the wisdom and the 
intelligence of the world furnish nothing better? The thinking 
men of this generation believe that arbitration and that to which 
it will lead, is the method by which every legitimate aim of war 
can be attained without its sacrifices, its brutalities, its uncertain- 
ties and its awful injustices. The difficulties in the way must not 
be underestimated. Let us pause for a moment until we grasp 
the part that war has played in the history of the race. The idea 
of war is inbred in the bone and character of humanity. War 
has been the normal condition and peace the exception, History 
as we read it in the books has been constructed upon a frame- 
work of war. Poetry has embalmed its heroes in deathless song. 
Art has glorified it and religion has sanctified it. The hymns 
of the Church reflect its imagery. The banners which waved in 
triumph and those which were dragged through the bloody mire 
of defeat were all blessed by Holy Church. The groans of the 
dying have ascended to Heaven mingled with the shouts of the 
victors and the Te Deums of the Church, It is useless to talk 
about abolishing war as though it were a mere conventional con- 
dition. It can be eradicated only by a slow and painful process 
of education. It involves principles which lie deep in nature. 

It is but a colossal manifestation of the principle of conflict 
which is at work in every part of the living universe. Conflict 
ceases only when life ends. It is cruel as nature herself is cruel 
but as persistent as the principle of growth and expansion. 
Primitive man was a predatory animal, ever seeking to grasp and 
hold at the expense of others. "Man, " aaid the Roman, "is a 
wolf in his relations to his fellowmen." Each considered that 
he had a right to everything and his philosophy was embodied in 
the good old Scotch family maxim, "Thoti shalt starve ere I 
want/ 1 This primitive man was the non-ethical man, the mere 
member of the animal kingdom. In time came the ethical man, 
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the citizen, the member of developed society. The former fought 
for existence and dominion, the latter strives to fix limits to the 
inevitable conflict. From the time so vividly described in the 
ballad, 

"When we generally dined on each other, 

What matter, the fittest survive/ 1 
until today, this effort has been to develop the ethical man. But 
there is another side. We sometimes forget that war and peace 
are but means to an end and that end is justice between men. 

We often sing of white robed peace as though the mere ab- 
sence of war insured the beatitudes, and forget that 

" Peace too brings tears and mid the battles din, 

The wise ear some text of God divines, 

For the sheathed blade may rust with darker shi." 
Great wars have often left the world better and we are 
forced to admit with Hosea Bigelow that, 

u civilization doos git f orrid, 

Sometimes upon a powder cart." 
In that muddy bed of human nature which such neap tides 
are apt to lay bare the foulest forms of life are generated, but 
beautiful things grow there also. There is a soul of good in things 
evil. Some of the knightliest christian characters have been de- 
veloped amid the clamor and destruction of war. Patriots have 
regarded it as an awful means to a noble end. Sir Philip Sydner 
wrote, "This hand hostile to tyrants seeks with the sword the tran- 
quil peace of freedom." On the great seal of Massachusetts it 
reads, "By the sword she seeks quiet peace under liberty." 
While war has often advanced the cause of justice it as often 
advanced the cause of injustice and wrong. The god of battles 
is the divinity of force. A battle is a game of chance played with 
shot and shell, — the loaded dice of destiny. Intelligent men 
know that justice can be insured only through reason guided by 
a cultivated sense of right. War will not stand the test of com- 
mon sense. There is as much reason in two nations going to war 
to establish a boundary line or construe a treaty as in two far- 
mers going into the highway with clubs and attempting to set- 
tle the proper location of a line fence. The fight may locate the 
fence for a time, or even for all time, but the victory has no 
possible relation to its just and proper location. To go to war 
over the construction of a treaty is as reasonable as for the court 
to take a recess while the bailiff and the jailer under Marquis of 
Queensbury rules, determine the testamentary capacity of a 
testator or the proper construction of the statute of uses and 
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abuses and trusts. Such a proceeding seems absurd but is in prin- 
ciple exactly what could be done under English law from the 
Norman conquest down to the year of grace 1819, The right to 
trial by personal combat was successfully invoked in that year 
in an appeal of murder and the court of Kings Bench came near 
to being converted into a ring for what our English friends call 
"the fancy," That method of trial once recognized had fallen 
into disuse. It had never been legally denied or forbidden but 
society had developed to the point where the humor of the situ- 
ation was apparent and the time may come when a proposal to 
settle a controversy between states by an appeal to battle will be 
received in the same spirit. The time will come, not immediately, 
but ultimately. Petty wars between insignificant rival states 
arc now almost unknown. Only great and powerful states may 
go to war. All manner of restrictions have been imposed upon 
the freedom of states in this particular. No state can under 
present conditions begin hostilities regardless of the sentiments 
of the world. With these restrictions has come greater control 
by nations over their passions and ambitions. There was a 
time when the great and powerful among men felt it beneath 
their dignity to submit their controversies to any arbitrament 
other than that of the sword, All that has disappeared and in- 
dividuals now submit their difficulties to the courts for adjudi- 
cation as a matter of choice as well as of necessity. The his- 
tory of the gradual abolition of private war is full of encour- 
agement for those who believe with Victor Hugo that the time 
will come when cannon will be exhibited in museums as instru- 
ments of torture now are and '* people will be amazed that such 
things could ever have been. ' ' Many famous men have devised 
more or less practical schemes for controlling nations and pre- 
venting them from entering into wars. The memorable state- 
ment of Thucydides that, "It is wicked to proceed against him 
as a wrongdoer who is ready to refer the question to arbitra- 
tion/' has been often quoted. The founder of modern interna- 
tional law remarks that ** especially are Christian kings and 
states bound to try this way of avoiding war." Both for this 
reason and others says Grotius "it would be useful and indeed 
it is almost necessary that congresses of Christian powers should 
be held in which controversies which arise among some of them, 
may be decided by others who are not interested, and in which 
measures may be taken to compel the parties to accept peace on 
equitable terms." The famous Grand Design of Henry IV of 
France provided for a council or congress of European powers 
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to maintain peace among nations and the meeting of this con- 
gress was to be brought about by the use of force. William Penn 
published a scheme "for the establishment of an European Dyet, 
Parliament or Estates," which also contemplated the use of mili- 
tary power to enforce its decrees. During the 17th and 18th 
centuries the Abbe St. Pierre in France, Kant in Germany, and 
Bentham in England devised and advocated plans for the cre- 
ation of a congress or tribunal designed to secure universal or 
perpetual peace. These plans accomplished nothing other than 
to extend and keep alive the idea that war was an evil and that 
it was desirable to devise some method of preventing it. But 
progress was being made along less ambitious lines. The Greeks 
had provided for the adjustment of certain difficulties through 
the famous Amphictyonic Council. Borne through universal 
empire for a while crushed out war and closed the doors of the 
Temple of Janus. During the Middle Ages the warlike spirit 
was in a measure controlled by the influence of the Pope. The 
practice of referring disputes to a friendly Prince was also not 
uncommon but not until the entry of the United States into the 
family of nations was the practice of referring national contro- 
versies which threatened war systematically adopted as a nat- 
ional policy. Soon after the new nation acquired its independ- 
ence it signed the first treaty of arbitration to settle pending 
difficulties with Great Britain and from that day to this "she 
has never hesitated to control her resentments and to hold back 
the anger of her people that justice and not violence might de- 
termine the right." But one more war with the motherland was 
necessary in order to clear the atmosphere and win that respect 
which is necessary for the conduct of negotiations upon equal 
terms. It was closed by the Treaty of Ghent in 1815 in which 
provision was made for the arbitration of numerous unsettled 
questions. Since that day many irritating and serious difficul- 
ties have arisen between Great Britain and the United States 
but they have always been settled by arbitration to the manifest 
and admitted advantage of the people of both countries without 
the sacrifice of national honor or self respect. 

At the close of our Civil War the relations between the two 
countries were such as to have led inevitably ty war had not 
the idea of arbitration been already familiar to statesmen and 
people. But the wisdom and restraint of the statesmen of both 
countries led to the treaty of Washington of 1871 and to the 
resulting arbitration at Geneva. John Morley, an English states- 
man and writer of high standing, has written that "the treaty 
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f Washington and the Geneva arbitration stand out as the most 
otable victory in the XlXth century of the noble art of pre- 
entive diplomacy and the most signal exhibition in their history 
f self command in two of the chief democratic powers of the 
restern world," Great Britain paid an award of damages 
mounting to more than $15,000,000, with that sense of indigna- 
ion and injustice that is familiar to many other defeated liti- 
ants who have to settle with the sheriff, but war was avoided 
nd the foundation laid for a friendship between kindred peo- 
les which is today one of the powerful forces working for the 
•eace of the world. A strong impulse was thus given to the 
rinciple of arbitration. Its possibilities were made apparent, 
'he cry that war was inevitable was shown to be an illusion. 
fther questions such as the Halifax Fisheries difficulty, were 
nccessfully arbitrated. In 1890 the Congress of the United 
tates adopted a resolution, "that the President be requested to 
avite from time to time as fit occasion may arise, negotiations 
dth any government with which the United States has, or may 
ave diplomatic relations, to the end that any differences or dis- 
utes arising between the two governments whieh cannot be ad- 
listed by diplomatic agency may be referred to arbitration and 
e peaeeably adjusted by such means/' Three years later the 
iritish House of Commons adopted a resolution approving the 
ction of Congress and expressing M the hope that Her Majesty's 
overnment will lend their ready co-operation to the government 
f the United States for the accomplishing of the object had in 
iew, ' ' During this general period numerous attempts were made 
) negotiate general treaties of arbitration between nations, but 
ime will not permit reference to them in detail. In 1898 the 
Imperor of Russia issued the call for a conference of nations at 
le Hague, an event of the first magnitude in the history of the 
•orld. There had been before this many international confer- 
aces and congresses but they had all been held at the end of 
period of war with the primary object of restoring peace be- 
veen actual belligerents. The Hague Conference was the first 
iplomatic gathering called for the purpose of discussing and 
roviding guaranties for peace without reference to any partic- 
lar war, past, present or future. 

* ■ 

In the Rescript or call for the conference it was declared 
lat the maintenance of general peace and a possible reduction 
I the excessive armaments which weigh upon all nations present 
lemselves in the existing conditions of the world as the ideals 
)ward which the endeavors of all governments should be di- 
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rected, and the belief was expressed that the conference would 
converge in one powerful focus the efforts of all states which 
are sincerely seeking to make the great idea of universal peace 
triumphant over the elements of trouble and disorder. In the 
summer of 1899 the representatives of twenty-six of the most 
powerful nations of the world met at the Hague and after sol- 
emn consideration adopted a convention in which they held them- 
selves bound by the following enlightened principle, as stated 
in the preamble,— 

"Animated by a strong desire to concert for the mainten- 
ance of the general peace ; 

"Resolved to second by their best efforts the friendly set- 
tlement of international disputes; 

"Recognizing the solidarity which unites the members of 

the society of civilized nations; 

"Desirous of extending the empire of law and of strengthen- 
ing the appreciation of international justice; 

"Convinced that the permanent institution of a court of 
arbitration accessible to all in the midst of the independent pow- 
ers, will contribute effectively to this result j 

"Having regard to the advantages attending the general 
and regular organization of arbitral procedure, 

1 ' Have agreed upon the following provisions : etc. " 

The call for the conference contained no direct reference 
to arbitration or to the creation of a permanent court for the 
trial of international con trove rgies, but the subject was neces- 
sarily involved and the substantial and permanent work of the 
conference was done along these lines. The plan finally adopted 
provided for the settlements of international controversies by 
means of (1) mediation, (2) good offices, (3) commissions of in- 
quiry and (4) a court of arbitration. No nation is pledged to 
resort to any of these methods but the sentiment in favor of 
compulsory arbitration was strong enough to secure the insertion 
of an article reserving the right to any one of the signatory pow- 
ers to conclude special and general agreements extending the 
obligation to submit controversies to arbitration in all eases which 
they consider suitable for such submission. The convention an- 
nounces the principle that, 

"In questions of a judicial character and especially in 
questions regarding the interpretation or application of inter- 
national treaties or conventions, arbitration is recognized hy 
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he signatory powers as the most efficacious and at the same time 
he most equitable method of deciding controversies which have 
tot been settled by diplomatic methods." 

Time will not permit further consideration of the provis- 
ions relating to the sreneral subject of arbitration. By far the 
nost interesting and important provisions of the convention 
elate to the permanent court of arbitration. The creation of 
his court may fairly be claimed as the work of the United 
States and Great Britain. The idea formed the keystone of the 
>roposals formulated and presented on the part of the United 
States but the honor of leading in the work of securing the adop- 
ion of the plan belongs to Sir Julian Pauneefort, the leading 
lelegate for Great Britain. The project met with general favor 
although there was much diversity of opinion in matters of 
letail. As finally adopted the convention provides for a Per- 
nanent Court with jurisdiction in all cases of arbitration unless 
here shall be an agreement between the parties for the establish- 
nent of a special tribunal. The court sits at The Hague or 
elsewhere by consent of the parties, and in the future will oe- 
supy the magnificent building now being constructed with funds 
>rovided by Mr. Carnegie. An international bureau is provided 
! or at The Hague which serves as the record office of the court 
md the medium of all communications relating to the court, Each 
jower selects not more than four persons of the highest moral 
■epntation and of recognized competence in questions of inter- 
national law and the persons thus selected are enrolled as mem- 
bers of the court. They are appointed for a term of six years 
md their appointments may be renewed. When the powers 
msh to have recourse to the court the judges or arbitrators are 
jeleeted from this list which is of course in the possession of all 
he signatory powers. Each party names two judges and these 
:ogether choose an umpire who shall preside during the sittings 
>f the court. If they are unable to agree upon an umpire pro- 
vision is made for his selection by some disinterested power. The 
members of the court who are not selected to sit in a particular 
!ase are not debarred from practicing before the court and 
ibis has given rise to adverse criticism because it manifestly 
:ends to detract from the judicial character of the tribunal. The 
convention provides in detail for the procedure to be observed 
>y the court and litigants. Both written and oral arguments may 
De presented by counsel and the opinion of the court is required 
io be accompanied by a statement of the reasons upon which it 
is based, The decision as rendered is final, subject to the pro- 
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vision that a rehearing may be had "only on the discovery of 
new facts, of such a character as to exercise upon the judgment 
and which at the time of the judgment were unknown to the 
tribunal itself and to the parties demanding the rehearing." 

An international court is thus an established fact. It is in 
operation and has begun the work of establishing precedents. 
Its organization is not entirely satisfactory, and it will doubtless 
be modified as time and experience disclose the necessity for 
change. The world is looking forward to the meeting of the 
second Hague Conference which is called to meet during the 
coming summer. One of its duties should be to provide for 
permanent judges of the court, who shall engage in no other 
official employment. 

During the last few years many treaties providing for ar- 
bitration have been entered into between the great powers of 
Europe and America. Of the thirty-nine treaties of this charac- 
ter of which I have a record but one, that between Denmark and 
the Netherlands, binds the two nations to submit all differences 
between them to the Hague Court. The ten treaties which the 
United States negotiated failed of ratification because of a dif- 
ference of opinion between the Executive and the Senate as to 
the power of the President to negotiate a general treaty which 
would make it unnecessary to submit each agreement for arbitra- 
tion to the Senate. Since the Hague Court was organized it has 
heard and determined four cases, including the great contro- 
versy between Venezuela and the European powers who block- 
aded her ports for the purpose of collecting debts held by their 
citizens. The other cases, while of lesser general importance, 
were nevertheless of sufficiently irritating character to have oc- 
casioned war a few generations ago. The United States has been 
a party to about fifty cases of international arbitration, and the 
fact that in almost all of these cases she has secured a judgment 
in her favor speaks volumes for her fairness in asserting claims 
against foreign nations. In the Halifax Fisheries Award we 
were mulct in damages to the extent of five millions of dollars. 
There was a strong sentiment in this country in favor of repud- 
iating the award but the example set by England in the pay- 
ment of the Geneva Award made it impossible for the United 
States ever thereafter to do otherwise than accept as final the 
judgment of an international court, to which she had submitted 
her claims. 

This illustrates the futility of one of the strong objections 
to arbitration, — the alleged inability of the tribunal to enforce 
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its judgments. Bat experience teaches that such judgments seem 
to enforce themselves, No nation has ever refused to be bound 
by such an award. To repudiate the judgment of such a court 
after solemnly agreeing to be bound thereby would subject a 
nation to the moral condemnation of the civilized world, a sanc- 
tion stronger and more effective than the penalties provided by 
municipal penal statutes. The world is becoming accustomed to 
seeing nations at the bar of justice there to submit their elaims 
to the test of reason and evidence. To this we have come through 
a slow process of development. Arbitration follows mediation 
and adjudication will follow arbitration. It will eome when the 
sense of legality, the recognition of the universal duty of submis- 
sion to law is fully developed in the people of all nations. Med- 
iation means friendly suggestion. The controlling conception 
in arbitration has generally been that of compromise and adjust- 
ment. Arbitrators have more nearly resembled friends perform- 
ing a neighborly office than judges applying and enforcing es- 
tablished and recognized law. Arbitration tribunals have there- 
fore been often more like courts of conciliation than of law. 
The necessary result has been compromise wherein by a process 
of give and take an attempt was made to save the pride of all 
with the least expense to any. At the best it has determined 
controversies satisfactorily while at the worst it has avoided 
war by giving time for passions to cool and reason to assert 
itself. The settlement of the North Sea Incident during the Russo- 
Japanese War well illustrates what I have in mind. Both sides 
had to spend so much time studying the decision to see who had 
won that time for thought was gained and war was averted. 
This was inevitable under the system of selecting arbitrators for 
each case. Only by an effort could the public conceive of these 
arbitrators as judges and thus was lost the immeasurable value 
of the association of ideas. The establishment of a Permanent 
Tribunal at The Hague was thus a great advance. Next will 
come the permanent Court always in session, with permanent 
judges. The new International Court House, if I may be per- 
mitted to use so common a term in this connection, in which the 
Tribunal is to be housed, will further aid the world in grasping 
the idea that states, mighty nations, are like individuals, sub- 
jects of the law, When this is fully realized, what we now call 
arbitration will become adjudication and war will become r a 
mere breach of the peace. 



CONTRACTS 

S. V. JONES 
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A concise, yet comprehensive, definition of a contract is, 
11 A contract is an agreement between two or more competent 
persons, touching a lawful subject matter, for a valuable consid- 
eration, to do or not to do a particular thing." 

Contracts touch every environment of human life. From 
the first breath of pure air, to the time when he is placed in his 
last narrow bed, in a contract coffin, man, his property, and all 
that concerns him, is the subject of contractual relations. 

Just when the rights of property first began to be recog- 
nized so as to make it the subject of contract, is not definitely 
known, but that it was early in the history of civilization, is 
evidenced by the statement in the earliest reports to which I 
have had access, and which are, or should be, familiar to every 
lawyer, that when one of the Ancients came out of the land of 
Egypt, he "was very rich in cattle, and silver and gold." His 
partner also had "flocks and herds." As to whether these were 
acquired by purchase and natural increase, or whether "maver- 
icks," upon which the brand of these stockmen had been im- 
pressed, the record is silent. 

When strife arose between their herdmen, the one said to 
the other, in substance, choose your feeding ground, and I will 
go elsewhere. And "Lot chose all the plain of Jordan, which 
was well watered, and very fruitful," ideal grazing land. 

Genesis, 13. 

There is no record whether this was government land, or 
owned by individuals with whom Lot contracted for pasturage, 
or whether this cattle baron, like some of his modern brethren, 
took possession irrespective of others' rights. 

That individual ownership of realty was also early recog- 
nized is shown by the same report, where Abraham bought of 
a sojourner among the children of Heth, the cave "Macphela," 
and the field in which it was situated, for "four hundred shekels 
of silver, by weight, current money of the merchant." There 
seems to have been no written contract in this transaction, but 
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that it was intended to convey title in fee is shown by the declar- 
ation of the ven tin r, in the presence of witnesses, that he gave 
the land to Abraham "for a possession forever/' which is cer- 
tainly as long as any title can endure* 
Genesis, 23, 

Among the first contracts regarding personal service is 
that of Jacob who agreed with Laban to labor seven years for a 
wife, and then was cheated in the delivery, and compelled to work 
seven more years for the maiden of his choice, and a herd of 
ring, speckled and streaked cattle. 
Genesis, 29. 

In modern times a contract of marriage has sometimes been 
made and consummated in less than that number of days, and 
occasionally annulled as quickly. 

That the law of contracts became the subject of written 
treatises is shown by their being found in centuries buried li- 
braries. Without pausing to trace the history of contracts 
through the ages of progress and enlightenment, their applica- 
tion and construction by the Civil Law of Rome, or the Code 
Napoleon, we pass to our own time. 

In the busy, bustling, pushing activities of the twentieth 
century, we find almost everything may be the subject of con- 
tract, from the organization of a billion dollar trust, to the re- 
moval of a cubic yard of earth ; from the erection and construc- 
tion of a forty story sky-scraper, to the agreement to write this 
paper. 

It is a principle of international law, or, at least comity, 
that when one civilized nation acquires territory from another, 
the laws of the latter, at least regarding property rights, shall 
be observed and enforced. This rule has its exceptions, however. 
At the close of the Revolutionary War, and later under the 
decisions of the Supreme Court, it was conceded that, in the 
absence of direct legislation, the common law prevailed over all 
the territory acquired from Great Britain; and while the exact 
boundaries of that acquisition were sometimes disputed, they 
were further defined by the Virginia Cession of 1787 to the 
Federal government, out of which has been formed live, great 
states, and over all of this domain, as well as the original colo- 
nies, it was assumed the common law prevailed. However, as 
the French had made settlements within these limits, and the 
settlers had received contracts, or grants of land from the home 
government, two questions early arose: First — what were the 
contractual rights of these people ? Second — If their titles were 
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good, how should the limits of their possessions be determined 1 
It was held, their rights were paramount; their contracts 
with the French government good; and their lands should be 
measured by French arpents, and not by English rods ; and all 
other contracts made under French law should be construed and 
enforced according to the construction given and decisions made 
by the Courts of that Empire. Hence, although the land, under 
our later system of surveys, is divided into townships, sections, 
and smaller subdivisions, the visitor to some of these quaint old 
settlements will find one owner holding possession of a more or 
less irregular strip out of his neighbor's quarter section; a 
well traveled highway seemingly ending abruptly, blocked by 
an old fashioned dwelling, and turning to the right or left pur- 
suing its zigzag way around the boundaries of some old grant; 
and if he care to penetrate to a settlement seldom visited, in a 
neighboring state, he may see a contract to be performed "next 
sap run" or remuneration for labor to be performed according 
to the course of the sun and many other curious local contracts 
unknown to our civilization or laws. 

In two of the States of this Union the Civil Law still pre- 
vails. While all that country known as the Louisiana Purchase, 
was acquired by this government in 1803, a part of which is 
our own State, by treaty with France, it had theretofore been 
considered Spanish possessions, and the differences between the 
Code Napoleon, the Spanish Law and our own system soon gave 
rise to numerous and diverse rulings. When Courts were es- 
tablished in our own State, then Territory, the Judges, Federal 
Appointees, each brought with him, largely, the practice of his 
own State, and frequently construed the law of contracts ac- 
cording to his early training, and the time is within the memory 
of some practitioners when no lawyer knew from the decisions of 
one Court what would be the ruling in an adjoining district; 
but this finally crystallized into, largely, extending the rule of 
the Common Law over this jurisdiction; while in other States, 
formed out of the same purchase, the rule of the Common Law 
was entirely abrogated. Our first Authorized Code, 1877, at- 
tempted to promulgate the doctrine that it contained all the Law 
and was supposed to exclude the rules of the Common Law, but 
it was never strictly followed. This continued until the first 
session of the State Legislature, when a few words, written by 
one of the ablest lawyers in the State, inserted in a brief chapter, 
after re-enacting all territorial laws "not repugnant to or incon- 
sistent with the constitution" declared "In any and all 
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not controlled by the Laws enumerated in Section One hereof, 
the Common Law shall be the law of this State. * * 
Laws 1890, Chapter 105. 

So in construing contracts in this State, unless under some 
prohibition of statute, we have recourse to the Common Law. 
I have used the word Statute, As I understand, a statute is in 
aid of the Common Law t while a Code ignores the Common Law, 
but professes to furnish a complete set of rules for every act 
of life, If the assumptions herein contained be true, we can then 
come to the discussion of contracts, with a somewhat clear idea of 
what is before us. It is assumed that the word M Persons '* as 
used in the definition of a contract, includes both natural and ar- 
tificial. Without attempting to logically follow the requisites 
of a contract as given by the great Commentator, we will con- 
sider first the agreement. It is axiomatic that the minds of the 
parties must meet. Each must agree to do, or refrain from doing 
some specific act. Second, the Persons, they must be free from 
!egal disability. That is, each must be of lawful age, smntd i nnd, 
and at libertv to act The age limit, or majority, is diff front in 
different countries. I believe in this country it is universally 
given as twenty-one years for males, and eighteen for females, 
although by loeal Jaw there are many exceptions regarding *he 
various kinds of contracts. At Common Law the contract of a 
Minor is absolutely void, at least so far as its enforcement 
against him. 

Query, can the Minor, in the absence of statute, enforce the 
contract after his disability is removed! An early case in one * * 
the States held that a contract of marriage between a male of 
lawful age, and a female within the inhibited period, might be 
enforced by the latter upon reaching the proper age, although it 
might not by the former. Whether or not, gallantry toward the 
sex, influenced the ruling is unknown. Under the statute of 
this State, it would seem the same rule exists ; for a Minor under 
the age of eighteen, may disaffirm any contract he may have 
attempted to make, except for necessaries, or when entered into 
by the express authority or direction of a statute; however, he 
may not disaffirm his contract made while he is yet a Minor, if 
over eighteen years of age, without placing the other party in 
as good condition as before the making of the agreement. Since 
the adoption of Codes in many of the States, the tendency of 
Courts is, however, to break away from the old precedents, and 
determine each case upon its merits. Formerly, it was sufficient 
to enable a minor to avoid his agreement simply to prove his 
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Illustrating the tendency of Courts to disregard precedent, 
and determine cases upon their merits, as they seem to the Court, 
Missouri has held that where an adult female, residing in the 
family of her parents, receiving no wages, but contributing by 
. her labor to the welfare of the family, entered into a contract 
of employment with another, and contributing to the family of 
her parents such portion of her wages as she chose, being de- 
bauched by her employer, the father may recover for the loss 
of support from his daughter, as well as for the shame and dis- 
grace occasioned, while the employee may recover for the full 
time of the contract, the loss of service being occasioned by 
the fault of the employer. The Court says it is high time that 
the ancient fiction that a parent can not recover for the loss of 
time of an adult child residing in the family and contributing to 
its support, but at the same time permitting the Jury to return 
a verdict in an amount sufficient to so compensate under the 
guise of outraged feeling upon account of the disgrace, is abol- 
ished, and the parent permitted to recover for the loss of ser- 
vices. In a recent Wisconsin case, the right of a testator to dis- 
pose of his property by will, which certainly is one form of con- 
tract, is held to be a natural and inherent right, subject only to 
reasonable regulation by the law making power, and the Court, 
in forcible language, dissents from the contrary rule as laid 
down by the majority of the Courts of this country, including 
the Supreme Court of the United States, saying, "The unanimity 
with which it, (the doctrine that the State entirely controls the 
disposition of property), is stated is perhaps only equaled by 
the paucity of reasoning by which it is supported." 

The Court remarks, "But it has been reserved for the Su- 
preme Court of North Carolina, to sweep away all natural 
property rights in a few terse sentences," that Court saying, 
"property itself, as well as the succession to it, is the creature of 
positive law," and the Wisconsin Court, after further quota- 
tion, continues, "In this declaration the Court of North Carolina 
seems to have easily reached the logical goal toward which the 
other cases only tend, namely, the denial of all natural rights of 
property. It comes perilously near the doctrine that might 
makes right. The fallacy of the idea that the government cre- 
ates or withholds property rights at will is very apparent"; 
thus announcing the doctrine that one may contract in regard to 
his own property even to its disposition by will, reserving to 
the law-making power only the right of reasonable regulation of 
the mode in which the contract shall be made. The opinion is 
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>y Judge Window. Id a concurring opinion by Judge Marshall, 
le says, "It should be cause for much gratification to all wHo 
tppreciate the principles of constitutional liberty, now bo signally 
rindieated, that, rising above the influence of mere precedent, 
;he Court has the courage to cut loose from a Judicial error 
hat has been almost universally proclaimed by the Courts of 
his country for many years/ 1 and while two dissenting opinions 
ire filed upon another branch of the case, no word of dissent to 
-he doctrine herein quoted is found. 
108 }f m W. 627, et $eq. 

It would hardly be presumed that the Courts of England, 
vhere precedent rules, and where no ray of light is supposed to 
.lluminate the judicial mind, unless it travels along the well 
jeaten path of former decisions, would depart from the well 
established rule, "a contract is to be construed according to 
he law of the place of its performance/ 1 but it seems the Court 
>f Appeal declined to enforce a contract made in France, there 
;o be performed, suit brought in England, to stifle a criminal 
prosecution, though such a contract was held by the French 
jourts to be valid there. However, the same Court held in an 
iction brought upon a dishonored check, given in Algiers, a 
French Province, in payment for losses at gaming, it being ad- 
nitted that such a contract was legal by Freneh Law, but illegal 
n England, that the contract should be enforced and the plain- 
tiff recover. In the first case holding that the contract was malum 
n se, and in the latter simply malum prohibitum under English 
aw. Is it possible that the refusal to permit the lex loci con- 
:ractus to govern in the former case, but permitting it to in 
:he latter, was because the mind of the Court had not been 
jg fully enlightened upon the evils of gaming as upon the at- 
tempt to prevent a criminal prosecution! 

In a close case in Maryland, where a party gave his check 
to pay for the return of a stolen watch, the payee indorsed the 
sheck, cashed it at another bank than the drawee, and with the 
proceeds obtained the watch and delivered it to the defendant 
who stopped payment on the check, it was decided he was liable 
apon the contract, 

63 Ail 1056. 

The consideration. This must be valuable as distinguished 
from good, but when decisions are examined upon that question, 
ihey are found to be so irreconcilable as to what constitutes a 
valuable consideration, that it seems to be largely left to the 
iiscretion of the Court. What one considers valuable, another 
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rejects, and vice versa ; but in general it is sufficient if the con- 
sideration be anything in the commercial world considered valu- 
able, no matter how inadequate it may be, provided the contract 
in other respects is legal. It has been suggested that a Will is 
a contract. While it is usually treated as a gift, and is certainly 
revocable during the life of the testator, at his death a devisee 
has such an interest in the property conveyed, that he may main- 
tain his right against all the world, and this becomes more appar- 
ent if the doctrine of the Wisconsin Court is good law. 

The simplest form of a written contract is an agreement 
to pay a certain sum of money. This may be at a fixed time, 
upon demand, or no date of payment need be inserted, in which 
case it is due upon presentment. It may be made payable to a 
person by name, to his order, to bearer, or no payee need be 
mentioned. In this class is included bills, checks, drafts, bills 
of exchange, and promissory notes. It is interesting to follow 
the course by which they came to be put into circulation, and 
receive the name, "negotiable instruments." 

When the Jews became the money lenders of the world, and 
their exactions became burdensome, it is said that to prevent 
confiscation, they invented bills of exchange, and upon the first 
attempt to use them in England, the Court forbade it, denouncing 
their use as an attempt by the Jews of Lombard Street, to hoard 
the coin of the realm and substitute therefor their own promises 
to pay; but in time this was changed until now it is said that 
95 per cent of the business transactions of the world are by means 
of paper and not coin. It is somewhat singular that business 
men, active, alert, presumably posted upon commercial law, in- 
sist upon loading what is known as a negotiable promissory note, 
or contract, with conditions and stipulations not germane to 
the contract, such as an agreement to pay exchange, to pay a 
greater rate of interest than in the original promise, if paid be- 
fore maturity. However, the custom has become so universal 
that it has led to what we may designate as "Court made law," 
in the attempt to preserve the negotiability of the contract. Illi- 
nois has held that a note bearing a legal rate of interest until 
maturity, but containing the words "if not paid at maturity, I 
agree to pay 2 per cent, per month as agreed and liquidated dam- 
ages for such detention, and non-payment/ ' do not change the 
negotiability of the instrument, and may be enforced. It is 
fair, however, to say in that State parties may contract for the 
amount of damages in case of a breach. 
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A contract may be secured. Where this is by mortgage, and 
this carries title to the property it is considered a conveyance; 
hut where the mortgage is but a lien to be discharged upon the 
fulfillment of the original contract, it, the mortgage, certainly 
becomes a contract. 

It seems passing strange that in jurisdictions, like ours, 
where the mortgage does not convey title, and is but a lien, and 
the statute provides a form which seems ample, we should wade 
through page after page of common law verbiage rather than to 
follow the plain, concise form of contract laid down. 

Without stopping to consider further other forms of security 
the transfer of contracts, either by indorsement or assignment! 
is worth notice. Choses in action, non -negotiable instruments, 
are conveyed by assignment, negotiable instruments by indorse- 
ment. The former class is always subject to defences, the latter 
not, if transferred before maturity, for a valuable consideration, 
to an innocent party. However, the negotiability of the latter 
may be destroyed by certain forms transferring it, and the ques- 
tion always is, has the transferor made an assignment of the 
instrument, or an indorsement! Perhaps the leading cases in 
this State and North Dakota, under the same statute, are Mer- 
rill v. Hurley, 6th S. D. 592, and Dunham v. Peterson, 5th N. 
D, 414. 

In the former case it is held the following words written 
upon the back of the instrument, "For value received I hereby 
assign the within Bond, together with all our interest in, and all 
our right under, the mortgage securing the same/* properly 
signed j are words of endorsement and not of assignment, and 
do not destroy the negotiability of the instrument; and in the 
latter the words, "For value received, I hereby guarantee the 
within note, waiving notice of protest and demand/ 1 were also 
held to be words of endorsement and did not render the paper 
non-negotiable, although the endorser bound himself farther than 
as a mere transferor for value. Under the law of contracts a 
note dated and given in a State not allowing any higher rate of 
interest than 6 per cent., but reserving 10 per cent, and made 
payable in a State permitting 12 per cent., the law of which 
State governs? This is a much mooted question, and the de- 
cisions are irreconcilably conuicting, but without citing authority, 
the rule seems to be by the law of the latter State. 

In former times when means of communication were less 
rapid than now, it became the custom, recognized by law in most 
jurisdictions, to permit its payment, without dishonor, within 
three days after its maturity* 
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In these days of rapid transit and almost instantaneous com- 
munication, this ancient custom certainly should be abolished. 
It causes many complications and seems to be detrimental to 
prompt business transactions, and has given rise to many diverse 
decisions. In a well digested case it was held that a note given 
in a jurisdiction not permitting these days of grace, suit brought 
in another jurisdiction, the law of the place of making governs, 
and the note was due at apparent maturity, while in another 
case under similar circumstances, it was held amenable to the 
three days of grace. It would seem the only way out of this 
dilemma is a uniform system among the States, accurately de- 
fining a negotiable instrument and definitely fixing its time of 
payment. Until that time it behooves the practitioner to care- 
fully examine the law of the place of making and payment be- 
fore bringing action; the familiar principle enunciated by the 
Federal Supreme Court, "The law of the contract governs the 
law of the remedy/' being ignored in many jurisdictions. 

So far in this discussion the line between oral and written 
contracts has not been taken up, and will not be farther than to 
note a few peculiarities. Unless required by law, all contracts 
may be oral, and, of course, each party thereto may, in case of 
disagreement, give his version of the understanding. The law 
wisely provides that certain classes of contracts shall be in writ- 
ing, especially those relating to the title to realty, and prowides 
that the terms of a written contract cannot be varied or changed 
except by another contract in writing, or in some jurisdictions, 
our own among them, an executed parole agreement. By reason 
of this rule, and the further proposition "every person is pro- 
gramed to know the law," and "ignorance of the law excuses no 
one," and "all prior oral agreements are merged in the written 
fsontract," shrewd parties sometimes do not hesitate to make rep- 
resentations to those not so well posted which are not included 
in the writing, and has led somewhat to a relaxation of the strict 
rule. 

In a sale of goods where misrepresentations were made by 
the agent, but the written contract provided no failure of consid- 
eration or defect in quality should avoid the contract unless the 
buyer had exhausted certain exchange obligations, it was held 
lie might rescind without complying with these terms by showing 
the representations of the agent, the buyer being unfamiliar 
irith the quality of the goods, and relying expressly upon the 
seller's representations, and these he might show by parole. 
(Mich.) 108 N. W. 969. 
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(8.D,) lOBff. W.341, 

In suit upon a contract for the payment of goods sold where, 
as an inducement to the sale the words M the time of payment may 
be extended one year at the option of the payee/' were inserted 
and the purchaser was told this meant he could control the time 
of payment, the Defendant was allowed to testify to this fact, 
and the jury found the time of payment had not elapsed. It ia 
true the charge of the Court told the jury this evidence was per- 
mitted, not for the purpose of changing the terms of the contract, 
but only to show the false representations of the seller; but 
these nice distinctions are hardly apparent to the ordinary lay 
mind, and the verdict was, undoubtedly, rendered upon general 
principles. However, who shall say, in this, as well as other simi- 
lar eases, injustice was done, although the testimony was peri* 
lously near the prohibited line? 

Under the old rule, broadly stated, a contract for labor was 
an entirety and without proof of the full compliance with his 
contract, the laborer was not entitled to recover anything. This 
rule was stated in 19 Pick. 528 as, "The plaintiff cannot recover 
on his express contract, because he has not executed on his part, 
and the performance is a condition precedent to the payment- 
He cannot recover on a quantum meruit for the labor he has per* 
formed, because an express contract always excludes an implied 
one in relation to the same matter," And this seems to be the 
holding of courts with the single exception of Britton v. Turner, 
6 N. H. 481, until as has been hereinbefore stated, courts began 
to decide cases more in accordance with equity and less under 
the strict rule of the common law. The first case within my 
knowledge in this state upon this question is Bedow v, Tonkin, 
5 S, D, 432, in which the court, after an exhaustive review of 
the authorities, takes a more liberal view and permits the labor- 
er to recover upon quantum meruit, subject to all damages the 
employer may sustain from the breach of the contract, and this 
has ever since been followed as the law in this state, placing us 
in line with the more liberal rule followed in later years, 

In a contract for the sale of real estate where the vendor 
agrees to furnish good title, and the vendee contracts to pay the 
consideration, all at a future time, it behooves each to be ready 
at the time and place to perform; the vendor to produce satis- 
factory evidence of at least a merchantable title with his con- 
veyance, and should the vendee not be satisfied, it seems the par- 
ties cannot, by an oral agreement, extend the time, and should 
the vendee accept the deed retaining a portion of the purchase 
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price, even with the consent of the vendor, not in writing, until 
title is made satisfactory, he may be compelled to pay the re- 
mainder of the consideration, and has no recourse until he has 
suffered damage by reason of cloud upon the title. Such was 
the ruling, at least, in trial Court, and the writer entertains no 
doubt of its correctness. 

A receipt is usually not considered a contract, only a mem- 
orandum of an act performed, susceptible of oral explanation, 
and may be entirely ignored; but since the enactment of Chapter 
150, Laws 1890, S. D., carried into our present statute, making 
a legal tax receipt conclusive evidence that all prior taxes have 
been paid, and the decision in 108, N. W. 247, reversing 17 S. 
D. 439, and making the dissenting opinion upon page 443, the law 
of this State, it certainly raises that class of receipts to the dig- 
nity of a contract. 

It has been presumed, by many of us at least, that books of 
report of the Court of last Resort in any State, purporting to 
be published by authority, might be produced in any Court to 
show the ruling upon any question, but it has been held, upon a 
contract made and to be performed in one State, suit brought in 
another, that before the decisions of the former Court could be 
used, they must be pleaded and proven like any other fact. Im- 
agine a lawyer drawing a plea and gravely citing, and quoting 
from the Ninth S. D., the Eleventh Iowa, the Forty-seventh New 
York, or any other of the thousands of federal and state de- 
cisions, then offering them in evidence before being permitted 
to read from them to the Court. 

It is said that marriage is not a contract, but a state or con- 
dition. It is certainly, however, the consummation of a contract, 
and while that is one of the most important contracts affecting 
individuals and society, it is usually oral, however instances are 
known where evidences of the contract are placed in writing, 
which sometimes later appear to vex the maker. Of course, no 
lawyer has ever done this. How this condition, the result of a 
contract, having been once entered into may be changed, presents 
as great a diversity of reasons as there are States and Territor- 
ies in the Union. In South Carolina it cannot be changed. In 
New York, for but one reason, infidelity. In South Dakota, 
among other causes, extreme cruelty. In Illinois, extreme and 
repeated cruelty, and under the former statute of one of the 
territories, for incompatibility of temper. A limited experience 
has led to the conclusion that the term cruelty is of such an ex- 
pansive nature, that it may be almost extended to include the 
Utah clause. 
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While, after this contract baa been consummated, it is not 
usual to invoke the aid of Courts to continue the condition, it 
is said a St. Louis party procured an order restraining his 
spouse from abandoning husband and home. This is, perhaps, 
the only instance of marriage by injunction. A party long a 
resident of a State contracted and consummated a marriage 
with a woman with whom he lived for many years and who be- 
came the mother of his children. Recent developments disclosed 
a former marriage. Upon the dissolution of this, the second wife, 
if she be such, was advised no farther contract or ceremony was 
necessary, the dissolution of the first marriage legalizing the 
second, and legitimizing the children. Comment is unnecessary. 

Lest this paper be open to the charge brought against a law- 
yer's plea, that, like Tennyson's brook, "Flows on forever," 
will be closed. 

Summing up : A contract should be plain, concise, yet suf- 
ficiently comprehensive to include every act to be performed, or 
refrained from, by each party. Under reform practice to be 
liberally construed, yet its conditions to be strictly kept, — that 
he who is injured by a breach thereof, may have speedy and ade- 
quate remedy. 




PROPOSED CHANGES OF THE FELLOW 

SERVANTS' LAW 



GEORGE RICE 



For a number of years, at each succeeding session of the 
Legislature of this State, bills have been introduced proposing 
to change the statutory rule in this state, and common law 
rule as to the liability of the master for an injury inflicted on 
one servant by the negligence of fellow servant in the same com- 
mon employment, as applied to the employees of railway com- 
panies, when engaged in the operation of the road. Such changes 
have been made in many of the states. In the absence of special 
statutory provisions, the rule has been universal throughout the 
United States and England that an employer is not liable for an 
injury inflicted upon one servant through the fault or negli- 
gence of a fellow servant in the same common employment, un- 
less such injury is traceable to the personal negligence of the 
master. 

When it is proposed, or an attempt is made, to change a rule 
of law so universally adopted and long established, it is well 
to look carefully into the history and reasons for the rale as 
adopted by the Courts and the early statutes of most, if not all, 
the states that have legislated upon the subject, that we may 
know whether the rule is founded upon sound principles of jus- 
tice, and if so, whether conditions have so changed as to make 
a modification of the rule justifiable or desirable. The first 
English case reported was decided in 1837, 

Priestly vs. Fowler, 3 Mees. & W. 1. 
The rule was first applied in England to Railway Companies in 
1850 in the case of 

Hutchison vs. York, New Castle and Berwick R. Go* % 5 
Exch. 343. 
The first case reported in the U, 8. was in the year 1841, 

Murray vs. 8, Carolina, E. Co., 1 McMullen 385, S. 
Carolina. 
The foregoing cases were all decided as cases of first im- 
pression. I believe the case that actually establishd the rule 
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in the United States, and that is still a leading case, was decided 
in 1842 in Massachusetts, 

Farwell vs. Boston & Worcester By, Co., 4 Mete. 49. 
Although the Court had before it the cases above cited, the 
ease was decided as one of first impression. The opinion being 
written by Chief Justice Shaw, it goes without saying, that the 
case was carefully and ably considered in all its bearings. 

Mr. Thompson, in his work on negligence, says; "To at- 
tempt an explanation of the reason on which this rule is sup- 
posed to rest would be an unprofitable task, for it is a matter 
about which the Courts and text writers are not agreed. It will 
be sufficient to state that the Courts have deemed it more consis- 
tent with justice and sound policy that the servant should as- 
sume such risks, than that the master should be answerable for , 
them/' 

2 Thompson on Negligence, 969, Note 1, 

One of the strongest reasons given by Chief Justice Shaw in 
Farwell vs Boston & Worcester Ry Corporation, supra, in sup- 
port of the rule therein announced, is expressed by him in the 
following language: "Where several persons are employed in 
the conduct of one common enterprise or undertaking and the 
safety of each depends much upon the care and skill with which 
each other shall perform his appropriate duty, each is an ob- 
server of the conduct of the others, can give notice of any mis- 
conduct in capacity or neglect of duty, and leave the service if 
the common employer will not take such precautions, and em- 
ploy such agents as the safety of the whole party may require. 
By these means, the safety of each will be much more effectually 
secured than could be done by a resort to the common employer 
for an indemnity in case of loss by the negligence of each other." 

I believe the foregoing expresses the real reason and foun- 
dation for the rule, "Some of the cases differ as to the reason 
of the rule, but there is no conflict of opinion as to its appli- 
cation to employees of a common master, at work for the accom- 
plishment of a single purpose. It is sufficient within these cases 
to command the application of the rule, if the end to be obtained 
by the labor of the several employes under a common master is 
the same, to constitute them fellow servants engaged in the same 
general business, though the services rendered may be different 
in kind, and rendered separately and independently of each 
other. '* 

Elliott vs. Chicago, M< & St. P. Ry t Co tf 5 Dak. 523, 
at page 537. 
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The following are a few instances of the application of the 
rule : an engineer and section foreman ; an engineer and switch- 
tender; a brakeman and track man; a brakeman and engineer; 
shoveler and train man; fireman and switchman; car repairer 
and engineer; shoveler and conductor; engineer and station 
agent ; are fellow servants engaged in the same common employ- 
ment. 

See Elliott vs. the Railway Co., supra. 

Notwithstanding the long line of authorities and the great 
respect all lawyers have for precedents, I am of the opinion that 
since the establishment of the rule conditions have so changed 
that, through considerations of justice and sound public policy, 
the rule should be so modified as not to apply to employees of 
railway companies while engaged in the operation of the road. 

There is, approximately, in the United States, 220,000 miles 
of railway track. There were, on June 30, 1904, 1,296,121 per- 
sons on the pay rolls of the railways, or 611 per 100 miles of 
line. At the present time, to say that one railway employee is, 
or can be, an observer of the conduct of the others from whose 
negligence he may suffer, is an absurdity. What opportuni- 
ties has a conductor to know anything about the carefulness of a 
section foreman, or a car repairer or the engineer, or brakeman 
or any other employee that may be engaged on some other train? 
As a matter of fact, the employees of a railway company are 
not likely to know anything about their fellow servants, except- 
ing a few with whom they are brought in immediate contact; 
but, supposing they did know that some employee was not as 
careful as he should be, and should quit the employ for that 
reason, what chance or opportunity would they have to secure 
employment from any other company? None whatever. I be- 
lieve were the matter now brought before the Courts as cases 
of primary impression, a different rule would be established. 

In the case of Missouri Pac. Ry. Co. vs. Mackey, Mr. Jus- 
tice Field, speaking for the Court, says: "The hazardous 
character of the business of operating a railway would seem to 
call for special legislation with respect to railroad corporations, 
having for its object the protection of their employees, as well 
as the safety of the public.' ' 

8 Sup. Ct. Rep. 1161; 127 U. S. 205; 32 L. Ed. 107. 

Consideration of public policy and safety to the traveling 
public, as well as consideration of justice to the employee, de- 
mand a modification of the rule. 

A late report of the Interstate Commerce Commission shows : 
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"The total number of casualties to persons reported for the year 
ending June 30, 1904, was 94, 201, of which 10,046 represented 
the number of persons killed and 84,155 the number injured. 
Among three general classes of railway employees casualties 
occurred as follows : Trainmen, 2,114 killed and 29,275 injured ; 
switch tenders, crossing tenders, and watchmen, 229 killed, 2,070 
injured; other employees, 1,289 killed, 35 722 injured. The 
casualties to employees coupling and uncoupling cars were : em- 
ployees killed, 307 ; injured, 4, 019. The casualties of this class 
were distributed as follows: Trainmen killed, 269; injured 
3,506 ; switch tenders, crossing tenders, and watchmen killed, 23 ; 
injured, 420; other employees killed, 15; injured, 93." Of the 
total number killed and injured, the railway companies claim 
that 10,299 were trespassers. There is no indication that the per- 
centage of casualties have been decreased since that report was 
made. 

In view of the vast mortalities upon the railways of the 
country, it seems that no rule can be made too strict in holding 
the companies responsible for all damage that is not caused by 
the negligence or wrong of the person injured. It is a remarka- 
ble fact that almost the entire opposition in this state to the 
proposed statutory changes, have been upon constitutional 
grounds, as depriving the railway companies of their property 
without due process of law, and as denying them the equal pro- 
tection of the law, in other words, as class legislation. 

The first statute, I believe, that changed the common law 
rule was enacted in Iowa in 1862. The constitutionality of that 
law was attacked, but has been sustained by the Supreme Court 
of that State. 

Deppe vs. C, R. I. & P. R. Co., 36 Iowa 52. 

In 1874, the state of Kansas enacted : "Every railroad com- 
pany organized or doing business in this state shall be liable 
for all damages done to any employe of such company in conse- 
quence of any negligence of its agents, or by any mismanage- 
ment of its engineers or other employees, to any person sus- 
taining such damage.' ' 

The constitutionality of this law was attacked in the Su- 
preme Court of that State, but was sustained. The case was taken 
to the Supreme Court of the United States and the judgment of 
the State Court unanimously affirmed. I quote from the opin- 
ion: 

"The hazardous character of the business of operating a 
railway would seem to call for special legislation with respect 
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to railroad corporations, having for its object the protection of 
their employes as well as the safety of the public. The business 
of other corporations is not subject to similar dangers to their 
employes, and no objections, therefore, can be made to the legis- 
lation on the ground of its making an unjust discrimination. 
It meets a particular necessity, and all railroad corporations are, 
without distinction, made subject to the same liabilities. As 
said by the Court below, it is simply a question of legislative 
discretion whether the same liabilities shall be applied to car- 
riers by canal and stage-coaches and to persons and corpora- 
tions using steam in manufactories. 

See Railway Co. v. Humes, 115 U. S. 512, 523. 
6 Sup. Ct. Rep. 110. 
Barbier v. Connolly, 113 U. S. 27. 
5 Sup. Ct. Rep. 357. 
Soon Ming v Crowley, 113 U. S. 703 ; 
5 Sup. Ct. Rep. 730. 
Missouri Pac. Ry. Co. vs. Mackey, supra 
In the case of Missouri Pacific Ry. Co. vs. Humes, cited above 
the same constitutional objections were made, although that was 
a statute requiring the railway companies to erect fences, etc. 
Justice Field, speaking for the Court says, as to the objection 
that the statute deprives the defendant of property without due 
process of law: "From the number of instances in which these 
words are invoked to set aside the legislation of the states, there 
is abundant evidence, as observed by Mr. Justice Miller, in the 
case referred to, 'that there exists some strange misconception 
of the scope of this provision, as found in the fourteenth amend- 
ment.' It seems, as he states, to be looked upon 'as a means of 
bringing to the test of the decision of this court the abstract 
opinions of every unsuccessful litigant in a state court of jus- 
tice of the decision against him, and of the merits of the legisla- j 
tion on which such a decision may be founded.' " 

Judge Field, in the same opinion, speaking of the objec- 
tion that the statute violates a clause of the fourteenth amend- 
ment, which prohibits the state to deny to any person within 
its jurisdiction the equal protection of the laws, says: "The 
statute makes no discrimination against any railroad company 
in its requirements. * * * There is no evasion of the rule of 
equality where all companies are subjected to the same duties 
and liabilities under similar circumstances.' ' J 

Minnesota has a liberal statute changing the common law { 

rule. The Supreme Court of that state has sustained the con- ] 
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SOME DEFECTS TO BE REMEDIED 



PRANK TURNER 

Or *AUX.KTON 



As the members of the profession of the law look about 
them and see the marvelous progress in every other profession, 
trade or occupation, — in medicine, surgery, theology, in manufac- 
turing and the mechanic arts, — I am sure each has asked himself 
the question as to whether we, as a profession, are keeping pace 
with the progress that is almost universal. Are we keeping up 
with the onward march of our twentieth century civilization, or 
are we laggards? 

No one knows the shortcomings of a professoin as well as 
its own members, and I believe we have all at times felt that 
the practical workings of the machinery for the administration 
of our laws was hardly up to the standard of efficiency demand- 
ed by our present civilization. 

The keynote of modern ways and methods is "dispatch." 
Steam and electricity have annihilated time and space. Large en- 
terprises are quickly conceived, and speedily executed. The 
builder who can do the work in the shortest time usually gets 
the job, and a contract worth many thousands is awarded to 
a carrier whose schedule is a single minute faster than that of 
its rivals. 

In order that our laws may serve practically the purpose for 
which they are enacted, and our courts meet the needs put upon 
them, ought not the practical administration of our laws to be 
imbued in some degree with this principle of promptness and 
dispatch? 

The highest court in the nation is far behind with its work, 
though the labors of that court are such that only the most rug- 
ged constitution can endure. This delay, taken in connection 
with all the delays that must occur in a case in the process of 
getting into that court, in many instances amounts to a denial 
of justice. 

Our own supreme court is making a heroic effort to keep 
up with its work, but is still somewhat behind. Though our 
state is young and of comparatively small population, the mass 
of work and material gone through by this court, will, I think, 
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surprise you all, as it surprised me a short time ago, when I 
took occasion to make a careful computation as to the amount 
of printed matter, consisting of abstracts and briefs filed in this 
court in the course of a year. 

It amounted to about 20,000 printed pages. This did not in- 
clude typewritten matter upon motions, orders to show cause and 
the like, nor did it include petitions for rehearing or replies. The 
examination of a brief would ordinarily involve much other 
labor, aside from its mere perusal, — that of examining authori- 
ties cited. Of course there is no way of making any kind of an 
estimate of this matter, 

Tou will all perceive the opening here to work off some kind 
of a joke as to how many of the briefs filed in that court the 
supreme judges ever examine, but when a case is decided against 
us, we are usually sure in our own minds that the Court, at least, 
read the other fellow's brief. 

In all seriousness, we submit that the labors of our su- 
preme judges ought to be lightened. The business of this Court 
now is, and for some time has been, sufficient to absorb the labor 
of two additional judges. Cases ought to be decided soon after 
they are argued or submitted. If this were done it would at 
least effectually eliminate the taking of appeals for the sole 
purpose of delay — a practice which we all know exists to some 
extent. 

A court has been defined to be "a place where justice is 
judicially administered. " This judicial administration of jus- 
tice involves, first, the discovery and establishment of truth as 
to controverted matters of fact; second, the application of cor- 
rect and just rules of action to that truth when thus discovered 
and established. 

I wish now to briefly speak of this matter of the discovery 
and establishment of truth. This is accomplished, or sought 
to be accomplished in our courts, first, by the use of documen- 
tary evidence (using that term in its broadest sense) ; second, 
by the oral testimony of witnesses. In order that the witness 
may, if possible, be induced or impelled to speak the truth, we 
exact from him an oath (or affirmation, which amounts to pre- 
cisely the same thing). 

Here are some definitions of an oath taken at random from 
the books: 

II An outward pledge given by the person taking it that his 
attestation or promise is made under an immediate sense of his 
responsibility to God." 
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Another: "An appeal to the Supreme Being for the truth 
of what a party declares. " 

Another: "A solemn invocation of the vengeance of Deity 
if the person sworn do not regard the requisitions of the oath. ' ' 
Another: "The calling upon God to witness that what is 
said by the person sworn is true, and invoking the divine ven- 
geance upon his head if what he says is false." 

It will be seen that no two of these definitions agree. No 
two of them convey precisely the same idea. 

Whatever be the true definition of an oath, or whatever may 
be our peculiar ideas as to its real philosophy, we will all agree 
in one thing — that it either is, or ought to be, a solemn ceremony, 
the ultimate purpose of which is to induce the one taking it to 
speak the truth, but the most that can be said of it is that it is 
a ceremony. The object of any ceremony is to make a mental 
impression, or produce a certain mental state. A ceremony 
so performed as not to produce the desired impression, or men- 
tal state, is either meaningless or farcical, and is utterly destruc- 
tive of the desired end. Inasmuch, therefore, as the taking of an 
oath is only a ceremony, this ceremony should be enacted or 
carried out in a manner designed to accomplish its purpose. 
This is equivalent to saying that it should be administered with 
the utmost solemnity. We sometimes see an oath administered 
in a somewhat impressive form, but the impression is one of 
ridiculousness rather than solemnity. For instance, take some 
of our clerks of court in counties where they are not particularly 
overworked. A witness is called to the stand. The clerk has 
carefully prepared himself for the duties of his office by having 
the several forms of oath written out on little slips of paper. 
The slips have in some way become scattered or misplaced. After 
pawing over the papers on his desk he finds one of them and so 
relieved is he at the discovery that he utterly fails to take any 
note of the form of the oath which he reads to the witness, and 
as a consequence, he starts to swear the witness to "well and 
truly try the matters in issue." On having his attention called 
to the mistake, he institutes another search for a different form. 
Possibly he runs onto the form of oath for bailiffs, and he swears 
the witness to "take this jury and keep them in some quiet, se- 

jj eluded place, without fire, light or fuel." After another effort 

I or two the witness is finally sworn. 

\ Assuming that this witness is nothing more than human, 

| how much of an impression is made by an oath thus administered? 

<: But I am not quite through with this same clerk. He feels 
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the embarrassment of not having thoroughly mastered the (lif- 
erent forms of oaths, and straightway devotes much study and 
practice at repeating flippantly and glibly the different forms 
of oaths, and by the time the next term of court rolls around, 
this is about all that can be made out of one of his oaths: 

"Somswear, doodley, doodley, doodley, doodley, swelp yon 
God/' 

The utter ridiculousness of thus swearing a witness was 
brought out in a recent trial in one of the counties of this state. 
A dapper young clerk was administering the oath in about the 
way above indicated. The witness was a garrulous old lady. In 
the midst of the performance the old lady dropped her hand to 
her side, and said, ( * Young man, what on airth be you talkin' 
about f I can't hear one word you Bay,'* 

If all witnesses obeyed the sacred promise of their oaths, 
the work of our courts would be well nigh ideal. 

How can we make this matter of administering an oath in 
court more impressive? Let us commence with the oath to the 
jury. How can this be made more dignified and ennobling? 
Why not have the oath to the jury administered by the judge 
instead of the clerk! When one takes upon himself the oath of 
a juror, he is for the time being placed in a position equal to 
that of the judge. Indeed the arbitrary powers of a juror ex- 
ceed the similar powers of a judge, for if the judge errs upon a 
question of law, he can be corrected on appeal ; but if a jury goes 
wrong upon a question of fact, where the evidence is in any 
degree conflicting, and the very fact that any question is sub- 
mitted to a jury assumes that there is such conflict, the party 
against whom the jury thus decides is without a remedy. 

In addition to having the jurors sworn by the judge instead 
of the clerk, the ceremony might be made even more imposing 
by having all present in the court room arise to their feet and 
remain standing while the oath is being administered. I feel 
sure that these simple ceremonies instead of the present practice 
in this regard would greatly tend to place each juror in a state 
of mind where he would more deeply feel his responsibility, and 
the dignity of the occasion. 

What has been said regarding the oath to the jury and the 

method of administering it, applies equally to the method of 
swearing witnesses. One practice would be stopped immediately, 
—that of swearing witnesses in job lots. The oath should be ad- 
ministered to but one witness at a time. To swear a large number 
at one time divides up the moral and binding effect. Each wit- 
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nes8 should feel alone the full force and impress of the cere- 
mony instead of having its force divided into a number of parts. 
The old way saves a few moments of time, but our trial courts 
are surely not so overworked that they can not afford to take 
the time to properly administer the oath to witnesses. 

Of the extent to which false testimony is delivered in our 
courts, I do not propose to speak. All know that the practical 
working of our courts in this regard is far from being ideal, 
and we all earnestly wish that something might be done to bet- 
ter the existing conditions. 

Ought not there to be some wholesome teaching imparted 
to our children in the homes and schools of our land, that will 
impress upon the plastic mind the duties of a citizen while act- 
ing in the capacity of witness or juror, and when I speak of 
the duty of a witness or juror, the matter of speaking the truth 
or deciding according to the testimony, are not the only matters 
that suggest themselves. One can not go very far in looking up 
the testimony in a case of any importance without being im- 
pressed with the reluctance, not to say positive cowardice, of 
.many otherwise good and law abiding citizens, when asked to 
give their testimony in court. They will deliberately falsify 
to the inquiring attorney, or say they do not remember this for 
the purpose of being left alone and to avoid being called. Many 
who consider themselves exemplary citizens in every respect, 
think it no wrong to thus tell a falsehood when not under oath, 
or to keep from telling the truth while under oath. Many 
of our well-to-do citizens consider it beneath their station in 
life to serve as jurors or attend as witnesses. The dinky dol- 
lar for witness fees, and the two dollars per diem for jurors, do 
not appeal to them, and they utterly fail to perceive that as 
good citizens they have any duty in the premises. While our 
public schools are teaching civil government, temperance, pat- 
riotism and the like, let them also teach some of the duties of 
good citizenship in the directions I have indicated. 

I can not leave this subject without saying a word regarding 
expert evidence and expert and professional witnesses. The 
very mention of this subject is enough to cause a blush of shame 
on the face of every judge and lawyer who has at heart the good 
name and reputation of our courts. 

Oh, that some Moses of legal reform would lead us out of 
this wilderness of reproach and difficulty. 

The law is the only real cosmopolitan profession on earth. 
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It has to deal at times with the most minute and intricate ques- 
tions of every other profession, trade or art. For example: 

A body is found in the water. Upon it are certain marks 
or bruises. It has undergone some degree of putrefaction. Did 
the person die from drowning or from other and violent means ! 
Were the wounds inflicted before death, or after death? Were 
the wound* such as might have been made in taking the body 
out of the water? How long had the person been dead? Is a 
certain specimen of handwriting spurious or genuine ? Are cer- 
tain stains, blood stains or some other material ? Is a certain 
specimen of blood the blood of a man or that of some other 
animal? Or, to come a little closer to the earth, what is the 
value of a certain horse, or band of horses? What is the value 
of a certain tract of land, or piece of merchandise? The only 
way in which these issues can be tried is by the aid of expert 
testimony. The great question is how shall we get experts, or 
expert testimony that will not have the appearance of having 
been bought. It has been suggested that all experts should be 
subpoenaed and examined by the Court, This might be practi- 
cal with the more commonplace questions to which this class 
of testimony applies, but would be far less so where the inquiry 
is highly technical. However, I believe the suggestion a good 
one so far as it is possible to put it into practice. I think I have 
repeatedly observed that a witness is far less liable to color or 
distort his testimony when asked a question by the judge, and 
that a witness is far more likely to give a correct and truthful 
answer when questioned by the Court, instead of an attorney. 

The simple fact is that the witness holds the judge in awe 
and respect. He recognizes the fact that he occupies an impar- 
tial position between the contending parties, but as to the law- 
yer, he regards him only as an interested partisan. 

The difficulties which exist in this matter of experts, and 
expert testimony, are inherent in the very nature of the subject. 
The expert is one who testifies as to his opinion and expert tes- 
timony is simply opinion evidence. Two men equally learned 
and equally honest are very much more apt to differ in their 
opinions about any given subject than they are to disagree if 
called to speak of some matter of fact which took place in their 
joint presence. But, after all has been said that can be said 
about an honest difference of opinion, we know that the expert 
or professional witnesses usually u deliver the goods," — always 
testify in favor of the party who calls and pays him. If this 
class of witnesses were called only by the Court, and paid at 
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public expense, it might relieve us of some of the reproach which 
existing conditions have brought upon us. 

In the preparation of this paper I started out to criticise 
and complain of the shortcomings of this profession, but I have 
not found it in my heart to say anything very harsh. After all 
that may be said, we are proud of our profession and love it. 
We know that among its members are many of the greatest names 
in history, — especially is this true as to the history of our own 
nation. Though the verdict has many times been against the 
preponderance of the evidence, it has been at the same time in 
the favor of the poor and weak, and against the crafty and pow- 
erful; though the findings of the court have likewise at times 
been, as we thought, against the weight of evidence, yet the judg- 
ment awarded substantial justice between the parties. Its prac- 
tice has furnished us with many a much needed dollar. To 
some of us it furnished the money to pay the debt that was 
incurred while we were at school or were wrestling with Black- 
stone and Kent and Chitty and Greenleaf . 

It has furnished us with the few dollars we had in our 
pockets when we were married. It has helped us to build our 
homes, support our families, rear and educate our children, and 
we hope and believe it will yet furnish the wherewith to enjoy 
the declining years of life when clients will pass our office door 
and place their briefs in younger hands. And when this time 
comes, as come it will, may we still be able to say of this grand 
old profession, "With all thy faults I love thee still." 



SOME SUGGESTIONS FOG STRENGTHENING 
OUR TAXING PROCEDURE. 






J, E. PAYNE 

or VCftWILLlAN 



This paper will deal much with the economy of taxation and 
little with the legal status of a tax. It has to do with assessment 
procedure only. 

The last few years there has been much protest from the 
rank and file of the people of South Dakota against the working 
of our tax laws, 1 may say that a similar protest has been heard 
from the people of nearly all the states of the Union against the 
working of the tax laws of the respective states, The Federal 
government feels the popular pulse and is seeking to establish 
inheritance and income taxes. President Roosevelt in his last 
message to Congress a month ago again advised that body to pass 
an inheritance tax law and to devise if possible an income tax 
that will be within the limitations of the Federal constitution. 

Our tax charges are evidently not equitably borne. I have 
said not equitably borne. Let us for a moment consider what 
is an equitable tax. If we do not agree on that we shall never be 
able to agree on a tax system. We must admit that no tax sys- 
tem will attain any great degree of accuracy. That is impossible 
in the nature of things. The lazy and improvident man will al- 
ways be unable to keep up his end. There will always be some 
fraud and concealment of ability to pay taxes and some men will 
escape taxation. There will always be errors of judgment in 
estimating ability to pay taxes, and some men will not, for that 
reason, pay equitably. The best that can be hoped for is an in- 
telligent method of imposition and a faithful application of the 
method. 

Discussion on the subject in this state as elsewhere, usually 
complains of the application and lack of enforcement of assess- 
ment statutes, scarcely ever pointing out or asserting that the 
measure of taxing ability adopted and used in South Dakota is 
defective. We need not be surprised at this one-sided view, since 
the people of this state may very well assume that the accepted 
basis of taxation, property, is entirely a fair measurement. It 
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is the contention of this paper that it is not a fair basis, not even 
theoretically, and practically a failure. And I hope to suggest 
some things that will supplement the inefficient machinery we 
now use, and fairly measure taxing ability, and at the same time 
suggest some provisions that may be enforced successfully. 

Property, which is almost the sole measure of taxes in 
this state, has been used the world over as the measure of this 
governmental charge, and as the sole measure in nearly every 
country, at some time. While theoretically, under our republi- 
can form of government, in the absence of a constitutional re- 
striction, the government need not enquire into the ultimate and 
practical application of its tax charges, the political fabric does 
not wear well over the writhings of a tax deemed inequitable. 
So we must enquire into the economic basis of the charge and 
of property as a measure. It needs no exposition to show that 
the ability of the owner of the property to pay was the chief 
consideration which has led to the adoption of property as a 
measure of taxes. 

If all men were equal in ability to pay taxes, a simple poll 
tax would be equitable. We need not and should not discuss here 
whether a tax bears any relation to the things performed for 
individuals by government. A tax has no such legal basis. If, 
economically, any tax is to be based upon any measure of func- 
tion performed by the government for the inhabitants ot a coun- 
try which affects them in a ratio different from their several abil- 
ities to pay, the discrimination should have the reasonable 
foundation that this particular object is so all controlling and 
affects the individual man so intimately, that he cannot, for his 
own best good, insist that ability to earn or accumulate material 
things shall measure his contribution. The state of South Da- 
kota has selected one all important object as the recipient of a 
poll tax, the common schools, and another less important object 
for a more limited poll tax, roads. 

With the probable wisdom of these exceptions to the use 
of property as a measure of taxes in this state, we should deal, 
in my opinion, according as we consider the objects all necessi- 
tous. Public policy may well demand it in the case of schools; 
with little or no reason in the case of roads. So war would jus- 
tify the imposition of any sized poll tax. It would likewise jus- 
tify an income tax so progressive that it would take a very large 
slice of every man's income above a certain amount. 

After all, and the illustrations used above only suggest ex- 
tremes, the policy of a tax should be the production of the great- 
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in fact, so far as the utilities of life are concerned, or in any just 
sense. While the principle of encouraging private savings should 
not be infringed upon, there is an immense middle ground be- 
tween the successful and quite as tenacious working of the sav- 
ings principle as it obtains today, and the shifting of tax bur- 
dens upon the fortunate in the race of life. The propriety of 
taking great fortunes out of existence is an entirely different 
problem. 

If, then, the above reasoning is correct, an equitable tax is 
one graduated on the ability of a man to pay, and progressing 
as his ability to pay progresses in an increasing ratio, from 
the ability to procure the necessities of life, then some luxuries, 
then more luxuries, then quite all luxuries, into the domain of 
inability to spend understanding^ the property one has, at which 
point the state might, with reason, demand the whole of further 
accumulations. You will all agree, I think, that an equitable 
tax is one graduated according to ability to pay, though you 
nay not agree on the progressive feature as equitable. 

As I stated above, I believe the property tax has everywhere 
been intended to measure ability to pay. The point I make is 
that it does not equitably measure such ability theoretically, and 
practically a large portion of property is not taxed at all, and 
hence the property tax lies inequitably on the various members 
of the commonwealth. The latter contention will be admitted 
by all, I think ; the former will not be admitted by some. I want 
to urge both as a theoretical and as a practicable remedy that the 
income tax idea be engrafted upon our tax system. I am not 
suggesting the income tax as a remedy for all our tax ills. I do not 
think that an income alone furnishes the best basis for a tax. It 
is not necessarily the measure of a man's ability to pay, but it 
is an important element. To illustrate: A may receive a 
salary of $5,000 a year, but may so spend it that the assessor 
will find very little, and very little of his expenditure will 
remain as actual wealth in the hands of others. He will pay 
scarcely any tax. Yet he has lived well, luxuriously in a small 
way. He ought to contribute to the burdens of government. 
On the other hand, a man may own a large amount of property, 
and yet be unsuccessful during a particular year, and he may 
actualy not have any income. Yet he will live well and enjoy 
the good things of life, and as many of them as the man of sal- 
ary ,or more, or as many as his successful neighbor, or more. 
Ability to pay taxes is usually a complex quantity made up of 
the two factors, one the property or capital a man has, the 
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other what he can gain during the year in any way. Our present 

tax system measures fairly only one element, the property, and 
a small portion of the other element in property savings at the 
end of the year, 

It is conceded, of course, that any income tax as such is not 
within the contemplation of our state constitution, and that a 
constitutional amendment would be required to remove the bar 
of the present constitutional restriction. 

To suggest the full remedies for what I deem defects in the 
taxing system is a piece of constructive legislation that I do not 
undertake. I hope only to suggest the general end and method 
to be sought. 

As a matter of principle, the Legislature of 1905 took an 
important step forward when it enacted Chapter 54 of its en- 
actments providing for the taxation of gifts, legacies and inher- 
itances. It is noticeable, also t that this tax of gifts, legacies and 
inheritances is progressive in a double sense, to- wit; As the 
transfer is to more distant relatives the rate of tax increases 
and the exemptions decrease, while as the amount of property 
transferred increases the tax increases. 

What might escape consideration is that indirectly this 
novice in South Dakota property taxes is indirectly an income 
tax_ It is a tax on savings and accumulations. Its sole economic 
justification must be the principle that it is better for such ac- 
cumulations of wealth to contribute to tax burdens in a great 
ratio than to require the people generally to bear their pro rata 
share j in other words, the income not taken for taxes is now ta- 
ken under an inheritance tax law, A consideration of the fun- 
damental economic basis of this tax at once suggests the proprie- 
ty of taxing a portion of large accumulations prior to the de- 
cease of their owner, and from year to year as they accumulate. 
It is obvious that the imposition of income taxes may be as 
a whole upon the general income of each individual, no matter 
whether the income shall come from land or personalty or la- 
bor; or it may be placed upon labor or occupations only in one 
class, and upon the income from property in another; or an in- 
come tax may be laid on landed interests separately, and upon 
personalty separately. It seems to me, however, that if we at- 
tempt to use the income tax as the sole basis of taxation, unused 
property and unproductive property as a class will escape taxa- 
tion. This is particularly unfair and undesirable in a new, un- 
developed state like South Dakota, where much land is held for 
speculative purposes. 
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As a first proposition in the scheme of taxation, then, I pro- 
pose a tax on all lands at the market value thereof. This tax 
will fairly measure the income value of income producing 
lands and of all lands capable of producing an income in rentals, 
and will also tax the future value and profits to an owner, known 
as rent among economists, and thus make speculation in lands 
bear a tax burden. So far there is no innovation on the present 
system. I desire to propose a few amendments of the present 
system, however. In the first place, it seems to me that for tax- 
ing purposes all mortgages on lands should be considered realty 
and taxed as such at their market value, deductions being made 
in taxing the land to the amount of the mortgage. A number 
of advantages will flow from this : I. Property that is escaping 
taxation will pay taxes. 2. The land owner will escape an undue 
burden in taxes and a more equitable tax will be obtained. 3. 
There will not be a double taxation of the same property. 4. 
j More important still, local money, that is, money of residents of 

this state, will not be in competition with moneys furnished by 
non-residents at just so much disadvantage as the tax laid 
amounts to. 

In Clay county, as an example, the county commissioners 
|; || have enforced the law, and have taxed mortgages, so far as they 

were reported or discovered in the office of the Register of 
Deeds. Those owned by non-residents could not be taxed. After 
about three years of this policy the bulk of the local money in 
Clay county is now being loaned in the neighboring states of 
Nebraska, Iowa and Minnesota; or the loans made are at a higher 
rate of interest. A few parties who have sold their farms in the 
past few years and have taken back as part of the purchase price 
a mortgage are suffering the burden of a tax of about one-half 
per cent, to one and one-half per cent on the face of the mort- 
gage. The benefit that would come to local borrowers in being 
able to deal with local lenders who will invariably loan more lib- 
erally and be more liberal in extensions of installments of princi- 
pal or interest, is an immense advantage that Clay county bor- 
rowers are beginning to appreciate. By taxing mortgages as re- 
alty not only more taxes and more equitable taxes will be obtain- 
ed, but the local economic benefit will be great. The recording 
of mortgages can be made compulsory on pain of avoiding the 
same for failure to record, and the Register of Deeds can be pro- 
hibited from satisfying mortgages of record unless the taxes 
thereon are paid. 

I suggest further an exemption on all land for improvements 
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up to a given amount, say, $1,000, market value. There are two 
objects in view in this: 1. To further throw the burden of tax- 
ation upon non-developed lands and thereby to discourage spec- 
ulation. 2. To help equalize the burden between taxes on per- 
sonalty and taxes on realty because of the failure to subject per- 
sonalty to t fixation practically. This exemption ought not to be 
made too large, since urban real estate is frequently chiefly valu- 
able because of its buildings. 

As a second proposition, there should be the tax on personal 
property, just as it is laid today, with a liberal exemption on 
household goods only. The chief difficulty of enforcement of the 
taxes on visible personal property is that the luxuries of the home 
arid person of the wealthy are not listed. Public sentiment has 
so far not sought the enforcement of the law in this respect, 
probably because the escape of monies and credits and other pro- 
ductive property, usually called invisible, has overshadowed this 
rather minor loss. The second difficulty is the escape of monies 
and credits, bonds, mortgages and corporate stock and other in- 
tangible property. This property the assessor cannot find easily. 
Suggestion for removing the difficulty in the case of local 
mortgages on realty has already been made. In case of foreign 
mortgages not taxed in" the state where the land mortgaged lies, 
and in case of bonds, notes and corporate stock, the local as- 
sessor will always be helpless. But notes secured by chattel 
mortgages can easily be listed under a stringent filing or record- 
ing act, such as was suggested in the case of real estate mort- 
gages. And an extension of the recording principle by requir- 
ing the filing of all evidences of indebtedness arising locally, 
such as notes, bonds and the like, would reach most local owned 
notes and bonds. 

The difficulties in taxing personalty in a practical way 
equitably have suggested various schemes of abandoning all per- 
sonalty taxes and taxing land only, on the theory that the tax 
will ultimately adjust itself in the price of commodities; or, of 
taxing incomes only; or lands and incomes, deducting for any 
incomes derived from lands. This latter is the policy pursued 
in New Zealand, and is claimed to operate very satisfactorily. 
The objections T have to the income tax alone or the combined 
land and income tax are two-fold: 1. There is much unproduc- 
tive personalty that has an economic value in contributing to 
the enjoyment of the owner, though yielding no money. Unless 
we should adopt the contrary policy of exempting all such prop- 
erty from taxation, which we do not now have, certainly, so far 
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as the statutes read, it is desirable to have a personal property 
tax to compel the owners thereof to ratably share the tax bur- 
den. 2. Another reason is, that it is desirable always to have as 
nearly as possible contributions from every member of the state 
every year; and since some years, under a pure income tax, 
many would not contribute, the burden of furnishing the taxes 
for the year would fall on a number much less than the whole. 
The difficulties of assessment and collection are, in my opinion, 
no greater than in the case of the income tax, which is used 
in New Zealand, Australia, England, and in many continental 
countries. It involves an inquiry into and surveillance over the 
private business of men that is a little new in America in either 
case; but either one, the personal property surveillance or the 
income inquiry, is rendered necessary to circumvent the selfish- 
ness and dishonesty of men in tax matters. 

A natural inquiry with reference to the personal property 
tax is whether any indebtedness on the property shall be deduct- 
ed from the valuation of property. I see no difficulty in making 
the deduction, at the same time taxing the mortgage at the situs 
of the property. On proof of taxation of the mortgage debt at 
the residence of the owner, the tax need not be extended on the 
tax list of the county or township of the situs of the property ; or, 
if extended, it may be abated, no matter whether the owner is a 
resident or not. In like manner, notes, bonds and the like 
may be taxed at the residence of the debtor and the tax enforc- 
ed. Corporate stock might also be taxed by requiring some reg- 
istry thereof and of all transfers as a condition of doing business 
in the state. I think, though, the income tax will better work out 
equitable taxation in case of all corporate stock, as it certainly 
will in the case of indebtedness not evidenced by nota 

But none of these regulations of surveillance will reach ab- 
solutely notes or bonds secured by land or chattels in other 
states, or corporate stock held by residents in corporations not 
within the state, nor is it necessary that they should be taxed 
within this state. The theory of this taxing scheme abhors double 
taxation also, especially as double taxation is rarely equitable 
among the members of the same class, and theoretically this 
scheme of taxation does not require any tax of the holders of 
such bonds, notes or corporate stock when taxes are paid in other 
states. 

The third proposition is an entire innovation in South Da- 
kota taxation, the income tax. This tax, when used along with 
the land and personalty taxes, is intended to knit up the rav- 
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eled ends of the property taxes. It is intended to obtain revenue 
from a large class of non-property holders who now pay no 
taxes, equalizing thereby the tax burdens among a much greater 
number of persons, imposing a burden upon him who lives to 
spend as well as on him who saves. It may be a far reaching tax, 
and may lie upon any income from any source and may gather up 
profits not reached by assessment of property. It is based upon 
the principle of ability to pay or upon net earnings, after ex- 
penses of business, including interest on unsecured moneys bor- 
rowed, is deducted. The expenses of business should include no 
personal expenses. A liberal exemption for cost of living should 
be allowed, and above this amount exempted all net earnings 
should bear taxes. As thus described, theoretical) y f an income 
tax has a good economic basis. For its practical workings we 
must go to other countries for information. The tax necessarily 
comprehends an inquiry into the businesses of all men. That 
it is a just tax and falls most equitably, you need think only of 
businesses in your home city or town that are yielding a profit of 
from fifty to two hundred per cent on the property invested. 
On such businesses taxes fall but lightly. No men can better afford 
to pay taxes than the successful in business. In fact, the income 
tax ought to be progressive, and if a man's profit is 25 per cent., 
he ought to pay, say five mills of tax; while, if his profit is 50 
per cent., he ought to pay not ten mills of tax, but say, twelve 
and a half mills of tax; and if his profit is 100 per cent, he 
ought to pay, say thirty mills of tax. These figures are of course 
merely illustrative. At any rate, success in the accumulation of 
money has no badge of exemption from taxation. It presents 
itself now as a distinct menace to the body politic, always tends 
to make men value the accumulation unduly and to the exclusion 
of broader citizenship. Besides, success in money making is so 
much the result of fortunate situation or of cut-throat eompet- 
tition, that it does not deserve the high places in the galaxy of 
human successes, and certainly no tax exemptions. 

When combined with property taxes the equitable adminis- 
tration of the income tax should allow a deduction of a fixed 
percentage for all returns from property actually taxed in 
order to escape double taxation. 

While the tax would be an innovation in this state it is not 
without convincing and successful precedent. The occupation 
taxes found in America chiefly in the southern states are in 
effect income taxes on principle. And the income tax, somewhat 
as here described, is a part of the tax system of New Zealand, 
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where the only other tax is a land tax, allowance being made 
for the returns on land in estimating incomes. In England, 
the income tax, progressively graded by grading exemptions, is 
an important tax. The inheritance tax, progressive, as our law 
of 1905, is scarcely less important. Holland has an income tax 
and the German states, notably Prussia, have been using the in- 
come tax idea for nearly a century. 

The most common and really the only weighty objection to 
the income tax is its necessarily inquisitorial character. Be- 
cause its workings, as those of any tax, are readier when aided 
j by the light of common knowledge, I deem it wise to assess as 

far as possible and reach for taxing purposes all property, so 
that the energy of the income tax administration may be direct- 
ed as little as possible at seeking property returns. I believe 
the American public have this problem to face — they must make 
men divulge their holdings for taxing purposes. That object 
must be gained first in an enlightened public sentiment, and 
then by rigid enforcement of assessment statutes. One of the 
efficacious methods of keeping the general public enlightened is 
by publication of the assessor's returns of personalty and the 
incomes returned. When the public see the fraudulent or insuffi- 
cient returns in cold print it will be stung into action, and the 
publication of the assessment will act as a deterrent on the 
owner in making further false returns. 

I do not claim that its successful use will not be attended 
with great difficulties. But I think the income tax will be fully 
as equitable in application as the tax on personal property, from 
the beginning, and quickly will become more equitable. As 
here proposed, it is to fit into the present system, and to reach 
classes not taxed, and at the same time furnish an additional 
means of reaching property now escaping taxation. It faces 
the problem of reaching such escaped property squarely. It is 
inquisitorial in this, since such inquisitorial measures are de- 
manded; in this it will only be in keeping with the continued 
and increasing interference of the public arm in the affaiifc of 
men hitherto deemed impregnably private. 

There is one class of personal property that more than any 
other escapes taxation, and that is corporate stock. State line* 
frequently present insurmountable barriers to reaching the stock 
in the place of residence of the corporation, and it is not 
given to the assessor. Under the scheme of taxation here sug- 
gested the real and personal property of the corporation and 
the income of the corporation can be taxed in the state of ere.. 
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tion, allowing for property situated elsewhere. Corporate stock 
ought then, on principle, to go free. It is desirable, however, 
that the owner of corporate stock should eahtrifcute in the state 
of his residence. The only effective statute would probably be 
a sort of reciprocity statute, by which this law of the foreign 
state would allow the corpo ration/ a rebate of the income tax on 
production of a receipt showing payment at the state of domi- 
cile. The owner would be required to list his stock at such valu- 
ation as would be determined for purposes of the income tax in 
the state which is the home of the corporation. 

The corporate conception makes the taxation of corpora* o 
stock as distinct property very difficult in practice. The reci- 
procity statute above suggested is a most fair solution, since it 
recognizes the right of the state of domicile of the owner of the 
corporate stock to a contribution of taxes, and furnishes a 
means of assessing every corporate share, and at the same time 
the scheme escapes double taxation. The almost unsurmountable 
difficulty will be to arrange for such a reciprocity statute among 
fifty or sixty distinct commonwealths. 

A reciprocity statute of a similar kind might also be of 
value in the case of local held foreign notes and bonds. If the 
statute of each state to the reciprocity agreement will provide 
that it shall be a complete defense to the obligation that it was 
not listed for taxes in the place of domicile of the owner, the 
notes and bonds will be promptly listed. 

To sum up, the taxing procedure proposed is; 

1. A tax on land, mortgages to be taxed as real estate, with 
an exemption for improvements. 

2. A tax on personalty of all classes, the valuation of chat- 
tel mortgages secured by personalty to be deducted from the 
valuation of the property. 

3. An income tax on incomes of every kind, with deduc- 
tions at a fixed percentage for income received from land or 
personalty, 

4. The tax on gifts, devises and inheritances enacted at 
the session of 1905. 

5. Compulsory record of all mortgages, notes and bonds 
on local property or of local origin, on pain of avoidance 
thereof. 

6. Taxation of corporate stock of local corporations on the 
principles of the income tax. 
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But; 7* /Reciprocal statutes permitting deductions to cor- 
poration oa^ Rowing of payment of tax on corporate stock In 
state of domioda of the owner. 

8. Reciprocal Statutes avoiding notes and bonds and other 
evidences of debt whpd.qpt. listed for taxation at domicile of 
owner. 

9. Publication of all retains of personal property and in- 
comes for taxation. 



REPORT OF CHARLES 5. WHITING 

OF DB SMET 

A DELEGATE TO THE 1906 ANNUAL MEETING OF THE AMERICAN BAR 
ASSOCIATION 



To the President and Members of the South Dakota State Bar 

Association : 

At the Sioux Falls meeting of your Association in 1906, 
with two other of j our members, I was honored with being chosen 
as a delegate to the meeting of the American Bar Association to 
be held at St. Paul last August. It was the misfortune d the 
other delegates chosen to be unable to be present at the sessions 
of said Association, and hence I presume you will expect irom 
me some xeport of what I saw and heard. 

Some auxiliary associations and some of the committees of 
the main body held meetings prior to August 29th, but on that 
date the main body convened in Minnesota's beautiful capitol 
building. I was very much surprised in not finding more attor- 
neys from South Dakota in attendance. Those of you who could 
have possibly left your work at that time certainly made a mis- 
take in not being there. 

Let me in passing say a word in regard to the building in 
which we met. Beautiful beyond description, magnificent in 
outline, with appropriate and costly decorations, with nothing 
overwrought or overdone, grand in all its details whether viewed 
from without or within, claimed by many competent judges to 
be the finest capitol building in our land, it stands a monument 
not only to the grandeur of our sister State, but also to the hon- 
esty and ability of the commission who builded it, as there is not 
the suspicion of the slightest graft lurking anywhere in its halls 
or chambers. While we of South Dakota can not hope for a 
building nearly as fine let us trust that when we step within the 
portals of our new capitol we may be able to hold up our heads 
proud of all it stands for as do the people of Minnesota today. 

I shall not attempt to give you any report in detail as to 
the proceedings of the Association or the contents of the several 
papers read. This was all contained in the daily papers at the 
time and those who were sufficiently interested read the accounts. 
I wish however, to say that the addresses of George B. Peck, 
President, and of Alton B. Parker were especially fine and those 
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of you who did not read them should endeavor to get reports of 
the Association for that purpose. Roscoe Pound of Lincoln. 
Nebraska, also read a very strong paper on "The Causes of 
Popular Dissatisfaction with the Administration of Justice." 
He compared our Courts, their work and results achieved with 
those of Great Britain, and the comparison from his standpoint 
was decidedly unfavorable to us. His paper called forth some 
severe criticism and some hot debate when time for discussing 
the same arrived. But whether one could agree with Mr. Pound 
or not, it surely could not help but serve to make one realize 
that there were serious defects and that some remedies are im- 
perative. The paper which perhaps startled the delegates most 
was that read by Thomas J. Kernan of Louisiana upon the sub- 
ject of the unwritten criminal law. His address was intensely 
interesting, and some parts of it exceedingly humorous, but the 
remedies he advocated for the purpose of displacing lynch law, 
and which he thought might satisfy the people so that they 
would not resort to Judge Lynch, were certainly novel and star- 
tling to us of the North. 

From a social standpoint the meeting was a grand success. 
The Twin Cities vied the one with the other in seeing which could 
give us the greater treat. On August 30th, the St. Paul Bar took 
us out to luncheon at the Town and Country Club, beautifully 
located on the banks of the Father of Waters. After a splendid 
luncheon we were taken to Minnehaha Falls, strolling thence 
along the Laughing Waters to a point below the Soldiers' Home 
where this stream enters the Mississippi. There we took boat 
and were carried up the Mississippi, passing Fort Snelling and 
thence to St. Paul. 

August 31st the West Publishing Company gave us a lun- 
cheon in the ball room provided for their employees. We were 
given a chance to look through their immense plant, including 
the underground tunnels, a hundred or more feet below the 
street level, where are stored away the plates of their old publi- 
cations. And in passing I would state that one of the officers 
of this Company told me that the main reason for locating where 
this Company did, was owing to the fact that the sandstone 
there gave such opportunities for cheap and safe vault rooms. 

September 1st, the Minneapolis Bar took us on an excursion 
to Lake Minnetonka, including a trip around the Lake, and 
served us a lunch at the Lafayette Club. The invitations for 
the outings included the ladies of those who were so fortunate 
as to have their ladies with them. And while upon these outings 
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everything was furnished to please the inner as well as the outer 
man, there was one thing that was absolutely worthless and that 
was our money. 

On the evening of August 29th, a reception was given the 
members of the American Bar Association at the State Capitol. 
During the afternoon of August 31st, the private art gallery of 
J. J. Hill was thrown open to the members of the Association. 
And on the evening of that day occurred the 29th annual dinner 
of the Bar Association. This was indeed a delightful occasion. 
The spread was in the grand new auditorium in Minneapolis. 
The tables were arranged for eight at a table and a method car- 
ried out whereby parties of eight were arranged by the members 
themselves, thus bringing close friends together. At one end of 
the banquet hall was stationed a splendid orchestra which fur- 
nished music while we partook of the several courses. At each 
plate was a pamphlet containing sixteen familiar songs, among 
them being "America," "In the Good Old Summer Time," "A 
Stein Song," "Tammany," "My Old Kentucky Hon^e," "Mary- 
land, My Maryland." Located at the opposite end of the hall 
from the orchestra was a group of singers, and between a course 
and the one following they would strike up one of these songs 
and all would join in. And either the surroundings were ex- 
ceedingly inspiring or the wines tended to soften the vocal 
chords, as it was not long ere there were none so dumb they 
could not sing. And yet there were none intoxicated — except 
with pleasure. After the banquet came the flow of oratory and 
it was then that we surely enjoyed a treat such as seldom comes 
to one in a life time. Governor Johnson gave a beautiful re- 
sponse to the toast, "The State of Minnesota." Judge Parker 
responded to the toast, "The Judiciary," and in passing let me 
say that one has but to meet Judge Parker to realize the reason 
for his personal popularity'. Jovial, open faced and open 
hearted, he is certainly what in vulgar parlance is termed "a 
good mixer," ready for a joke at all times, he seems to enjoy it 
best if he is the victim, as he was several times that evening. I 
will not stop to refer to all the toasts but cannot but mention 
two, those of T. C. Hume, Jr., on "The Young Lawyer," and 
"Private" John Allen's on "Thoughts on Things." Undoubtedly 
it was intended that Allen's, which was the last on the program, 
should be the climax of the evening's pleasure, celebrated as he 
is as a humorous speaker, and his remarks were fine. He is one 
of those who cannot talk without being funny, but he was tre- 
mendously handicapped, something unexpected had just hap- 
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pened, a man almost absolutely unknown to his audience had 
carried it by storm and there was nothing left for Allen but to 
leave the glory of the evening with another. Just before Mr. 
Hume commenced we had listened to a rather laborious effort 
and as it was getting quite late, or rather early, the banqueters 
were getting very restless, and were moving about, many of 
them paying no attention to the speaking. But Mr. Hume had 
hardly said a dozen words before those near enough knew that 
something unusual was coming and before he had fairly started 
the other end of the hall was deserted and all were crowded 
around the speaker hanging on to every word he uttered. It 
would be impossible for me to describe his speech. Most of 
you probably read it in the papers or in the pamphlet sent out 
by the West Publishing Company. It was a masterpiece. In 
the words of the Minneapolis Journal, "For half an hour his 
wit sparkled while his humor circled and eddied about the as- 
semblage. It was like a surf bath, first the tingling of an epi- 
gram, then the surge of an enveloping wave of fun." More than 
half of the power of his speech was in his voice and gestures. 
Allow me to quote a little for the benefit of those who neither 
heard nor read this speech. "It was my brethren of the bar 
that sent me on this mission, conscious of its perils. I will not 
shield them. It was they that did command and hasten my 
departure hither, with the classic Spartan adjuration, — Go: 
come back with your nerve or on it. " "I despise shams and 
pretenses. A man should be what he is, and say what he is. 
I do not pretend to be a great lawyer — I am ! Is it come to pass, 
forsooth, that greatness is a mockery f In these untoward days, 
must we needs forswear our fundamental convictions! Not I, 
gentlemen. My position is sustained by the highest authority 
in the land. Without specific citation, I refer you to my own 
edition of * Parents' Reports,' for the leading case upon which 
I rely — styled, 'Our Boy Against the World' announcing the 
doctrine so dear to the young lawyer as the bulwark of his pre- 
mature renown — the elemental principle, so tenderly expressed 
by the fireside poet: Whatever Mother says, is right." "The 
lawyer should know everything — the young lawyer does. Solo- 
mon could not have matched him T And 'the memory of man run- 
neth not to the contrary' — of his. If the old lawyer knows most, 
the young lawyer knows best. It is no trouble for him to tell 
what the law is — it is rather a surprise." "And my dear young 
friends, let me admonish you, in the melancholy hour and what- 
ever may betide,— to think always of the nobility and dignity of 
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your profession. Keep well in your own mind the fact that yon 
are a lawyer; and some day, perhaps, the community will dis- 
cover your secret." "Many are his tribulations, — few his 
trials." " 'Upon our dead selves as stepping stones we rise to 
higher things. ' I have travelled the road myself. I want to 
see you successful You have my best wishes ever. In your 
adversity my heart goes out to you; in your prosperity — my 
hand." And yet his speech was not confined to mere wit or 
humor as witness the following, "Esteem the Law, thy mistress: 
guardian angel of blind justice, and by men's appointment 
through the ages, her majestic voice and dread interpreter. She 
sits aloft upon the rock-ribbed Mount of Bight, a peaceful vir- 
gin, frowning chaos and disorder down throughout the world. 
To stay the hand of reckless might and turbulence, she reaches 
forth; and higher yet to lift the blood-won standard of long- 
wak'ning man's humanity to man. From us she's hid, betime^ 
in mist; and from her dim retreat, 'tis sport to watch us climb, 
and stumble, fall, and then again essay the height. There leads 
no path of dalliance to her bower; to her favor, winds the stub- 
born royal road of honor, courage and devotion. With the lar- 
gess of content that on the faithful she bestows, nor gold, nor 
regal purple, nor the 'wealth of Ind,' nor argosy with precious 
stones deep laden, — e'en can vie; all these are but the greedy 
gewgaws of a life mis-used, against the tranquil balm that waits 
the seal of her approval." 

From nearly every State in our Union delegates to the As- 
sociation came. The interest in the work seemed great. The 
mere touching of elbows among such as were gathered there 
can not but be an inspiration to any one. The work which this 
organization is doing in binding together the state organizations. 
in working for uniform legislation, and in the uplifting ana 
upbuilding in every way our profession, is one that entitles it 
to the hearty support of all. 

If in this report I shall have aroused in the minds of those 
who were not privileged to be at St. Paul or to have read the 
newspaper reports of the proceedings, a curiosity sufficient to 
cause them to procure and read the Association's report of such 
proceedings, this report will have accomplished its purpose. 
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John R. Wilson, a member of the South Dakota Bar Asso- 
ciation, and for nearly thirty years prior to his death a resident 
of Deadwood, died early in January, 1907. The following brief 
biographical sketch is from the Deadwood Pioneer-Times : 

" John R. Wilson was born March, 1849, in Fulton, Mo. He 
was a graduate of Westminster College in that place and later 
made St. Louis his home. He came to the Hills in April, 1878, 
and at once took up the practice of law in this city. Near the 
end of that year he returned to St. Louis and married on Decem- 
ber 16, 1878, Miss Mary Ellis of that city, bringing her here as 
a bride. His career here has been marked with honor and in- 
tegrity. Slowly rising in his profession, he became identified 
with the law firm of Van Cise and Wilson, continuing his grow- 
ing practice after Mr. Van Cise's removal to Denver. When a 
young man he chose the principles of the democratic party and 
never swerved, being one of the most distinguished democrats in 
the state. He served two terms as state's attorney of this coun- 
ty, was elected to the upper house of the Territorial council in 
1884, was democratic nominee for congress in 1904, served as 
eity attorney and has ever been a prominent member of the 
state bar. 

"Mr. Wilson was one of the organizers of the mining prop- 
arty at Turner now known as the Gilt Edge-Maid Mining Com- 
pany, and has been secretary, treasurer and general manager 
for some time past. 

"Mr. Wilson was possessed of nobility of character and 
showed always the true attributes of a gentleman. He was kind- 
ly, earnest, a true friend and one who bore without complaint 
the misfortunes that sometimes come in life, showing only a 
brave spirit and a cheery nature. His loss will mean a void that 
none can fill." 

On February 12, 1907, at a meeting of the Lawrence County 
Bar, the following resolutions were reported by a committee 
previously appointed for that purpose and were adopted : 
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Resolved, That the members of the Bar of Lawrence Coun- 
ty have learned with deep regret and profound sorrow of the 
death of John R. Wilson, for many years a practitioner before 
this Court. 

Resolved, That while the memory of Mr. Wilson deserves to 
be cherished as a courteous and polished gentleman, as a public 
spirited and enterprising citizen, and as a cheery and loving 
neighbor, the Bar desires especially to remember him as a care- 
ful and wise legislator, as a faithful and painstaking public, offi- 
cial, and as a skillful and energetic lawyer whose services in all 
these capacities have been most honorable to himself and most 
valuable to the community. 

Resolved, That the Court be requested to have these resolu- 
tions entered upon its records. 

Resolved, That they be communicated to the family of Mr. 
Wilson with the expression of the earnest condolence of the 
Bar. 

In connection with the reporting and adoption of the reso- 
lutions the following remarks were made: 

BY GRANVILLE G. BENNETT: 

In presenting these resolutions, it is a pleasure on my part 
to bear witness to almost a quarter of a century or more of the 
very closest intimate relationship with Mr. Wilson. We are 
called upon quite frequently to enter upon the records of this 
Court a memorial of some one of our Bar who has passed to the 
great beyond ; sometimes it might be a hard task on such occas- 
ions to keep in mind the Greek adage to say only good of the 
dead; we are not embarrassed at this time with any such 
consideration. In my own acquaintance with Mr. Wilson I al- 
ways found him to be a gentleman; kind and courteous in his 
social relations, honorable in his practice at this Bar, honest in 
his relations to his fellow men. Mr. Wilson could not perhaps 
be called a great lawyer, certainly not a great advocate, but a 
very careful, painstaking counsel. I at one time was associated 
in a very important case with Mr. Van Cise and Mr. Wilson, and 
I found in the prosecution of that case, that while Mr. Wilson 
took but little part in Court, he was of inestimable help and 
benefit to us in the preparation of the case, in the procurement 
of the testimony and in looking up and preparing the law points 
to be presented on the trial . I was also associated with him alone 
in an important case in which he was attorney, involving difficult 
questions. I felt all the time during that trial as though I was 
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a needless assistant. I have never found in my experience at 
the bar, a lawyer better equipped for the trial of a case than 
Mr. Wilson was in that one, and I have never known of a case 
more thoroughly prepared and better presented than Mr. Wilson 
presented that case. I think it is the concensus of opinion of 
this bar, that whatever Mr. Wilson undertook to do he did it 
conscientiously and faithfully; not only, your Honor, faith- 
fully to his clients, but conscientiously to the Court. I think 
one of the highest attributes of an attorney and one of the first 
and most important requisites on the part of an attorney is con- 
sideration for the position that he holds at the bar and the ex- 
ercise of the highest possible respect and deference to the Court. 
I have never known Mr. Wilson in all the years that he prac- 
ticed at this bar to so much as incur even the mildest rebuke from 
the Court, and in his trial of cases he was so courteous and gen- 
tlemanly with the opposing counsel that it must have been a 
pleasure to the Court to have tried a case entirely free from 
bickering and quarrelsome conduct on the part of the attorneys 
trying the case. In this respect John R. Wilson was a model 
and is worthy of imitation. As a husband Mr. Wilson was lov- 
ing, tender, careful and indulgent to the utmost degree of a 
wife, who in later years was somewhat of an invalid and rested 
so entirely upon his strong arm. 

I feel on this occasion as we spread upon these records his 
name, perchance for the last time, that I am parting with a 
friend — one that I love, one that I honor and one that I re- 
spected; and through all these years that we have walked the 
path of life together, he has been a source of cheer and comfort 
and encouragement to me. 

BY W. L. McLAUGHLIN: 

May it please the Court, and gentlemen of the Bar, upon an 
occasion of this kind a number of years ago when we were met 
to pay our tribute to three members of this Bar, as I remember 
now, General Dawson, Judge A. D. Thomas, and Judge Charles 
M. Thomas, a distinguished member of the Bar said, that upon 
an occasion of this kind he always called to mind the remark of 
Marcus Aureleus, that in the life of every one of those who 
passed away, there was some distinguishing trait from which we 
could learn a lesson which might instruct us and do us all good, 
and upon that occasion he picked out the three prominent traits 
of those three men. That remark of his has always hung in my 
memory and I think it is particularly applicable today to our 
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departed brother and friend, John R. Wilson. I think there 
were two things from which we could all take a lesson and which 
it would be well for us all if we would follow ; one of them — I 
may say two things, to use an Irish bull — one was his courteous 
manner upon all occasions, his cheerfulness and his kind heart- 
edness towards his fellow men; this was exemplified in every 
walk of his life; it was exemplified, as has been well said by 
Judge Bennett, before the Court; with fellow members of the 
Bar; in his intercourse with citizens; in society, and particularly 
in his relations with his family; he was a model citizen in that 
way. I think that one could say that John R. Wilson well ex-. 
emplified the highest type of loving kindness that can be found 
in our civilization. The other trait was his attention to the duty 
of the hour, or the minute. The old Scholastic philosophy de- 
fines time as ' ' Fluxus Ipsius Nunc, " " The flow of the very now, ' ' 
and John R. Wilson's attitude during his life was always seizing 
that very now ; always doing the thing he should do now; not in 
the future, not tomorrow, not next week, but at the very instant 
when it should be done ; if he had a duty to perform at any time 
he went at it at that very time; that of course is a quality or 
attribute which is rare; some men have the motto, "Never do 
today what can be put off until tomorrow because tomorrow you 
may not have to do it." Mr. Wilson's attitude towards every 
duty that came to him was, that if it was worth doing at all it 
was worth doing that very instant and in every walk of his life, 
in his business, in his profession, and outside of business that 
was his motto, "Do it now — immediately." After the death of 
our friend there was some discussion in the papers as to whether 
or not we could say with certainty, or even with strong hope, 
that the human soul was immortal. Leaving out all discussion 
or evidence which may be derived from what may be called 
revealed religion, and looking solely tot the proposition from 
the standpoint of those who call themselves scientists, we 
may safely say that the human soul is immortal, for this 
reason : It seems to me scientists merely say this, and the 
whole position of the scientific world is based upon the 
same proposition. Herbert Spencer in his "First Prin- 
ciples," says that a human being can only perceive things 
with the five senses; they obtain their knowledge entirely 
by sight, hearing, touch ,taste and smell, and cannot go beyond 
what thev learn from those five senses and therefore it is im- 
possible for them to reach beyond material things and ascertain 
anything as to the first great Cause which may lie back of them. 
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Spencer and all the scientists who follow him, say that while 
there may be a first great Cause — and Spencer says that there 
is undoubtedly a first great Cause— we can learn nothing about 
it; and, being shut in by the barriers of our senses we cannot 
reach beyond. They say the first great Cause is unknowable. 
At the same time they say that ever since the beginning of man- 
kind, there has been a struggle and a tendency of the human race 
every where, towards this first great Cause ; in other words, that 
religion as practiced in every place throughout the world, shows 
the universal tendency of the human race to worship this first 
great Cause which we call God, and so the argument is, the 
whole world cannot be mistaken and this must be convincing to 
anyone who regards this question as to whether or not there be 
a future existence. On that very same basis, our highest nature 
our highest aspirations are towards that which is true, that 
which is good and that which is beautiful. Without that in our 
lives, where would our civilization be ; what good does it do man 
now, today, unless his tendency is towards the higher things; 
does he not slip down and backwards towards savagery unless 
keeping constantly before him that which tends towards the good, 
the true and the beautiful ; therefore, unless there is something 
after this life, why should that tendency be implanted in our 
souls ; why should we seek after the good, the true and the beau 
tiful; why should man care for the highest things which are 
not of the body but things of the mind ; why should we admire 
lofty philosophers, poets, artists, sculptors and musicians, who 
raise us up out of the body and beyond the senses? There would 
be no reason for it at all unless it was that beyond the mere 
physical body which we possess there was something which tend- 
ed towards that first great Cause which we call God. Therefore, 
I say it seems to me, aside from any question of revealed religion 
at all, aside from any message we may have handed down to us, 
we can see from the constitution of our mind, from the fact 
that our best aspirations tend toward that first great Cause, that 
we must be intended for something better and higher than mere 
extinction. So today it seems that while our brother has passed 
away, while his body has faded away and been lost to us, we can 
hope that in the future we can see more clearly those virtues 
which he practiced in this life, and have the sincere hope that 
we shall meet him again. 

BY A. J. PLOWMAN: 

There is little that can be said and it matters little what 
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may be said at this time; no word that shall be uttered here 
today can fall upon the ear of our departed friend; we cannot 
cheer him, we cannot flatter him, we. cannot praise, him 00 that 
it can affect his future career whatever that may be. In speak- 
ing here today, all we can do is to leave upon the records of this 
Court the impression that he has left upon our hearts and* mem- 
ories that those who may come after may gather from the re- 
marks we make and the records we leave, the appreciation we 
had for him and the character he had justly earned and to which 
he was entitled. More than a quarter of a century I knew John 
R. Wilson intimately; I have met him at the bar of this Court; 
I have travelled with him; I have met him in all the walks of 
life ; and now, looking back over all those years, nearly twenty-* 
eight in number, I cannot truthfully say that there is any fault 
that should be recorded against him; certainly as a member of 
the bar, as has been well said, he was a model of kindness; I 
have been engaged in Court against Mr. Wilson when the con- 
tests were warm and when feelings sometimes ran high, but the 
next morning I would meet him with the same kindly smile and 
the same friendly shake of the hand-; no animosity, no feeling 
left on the part of Mr. Wilson; they were simply contests be^ 
tween professional gentlemen and in no way affected their per- 
sonal relations so far as he was concerned. In all these years 
I never knew of Mr. Wilson doing an ungentlemanly act nor an 
unkind act, and I have known him on many occasions like this 
to utter kindly words for the departed friend; I have known 
him to contribute liberally to the suffering of the living; I never 
knew him to turn away an appeal for assistance that was pre-' 
sented to him; there can be no doubt of his generosity; there 
can be no doubt of the kindness of his heart ; and who here to- 
day, now that he is gone, has heard even a murmur in this en- 
tire community as to his integrity; it stands unimpeached and 
I am f only adding my testimony to that which I believe is univer- 
sal for every member of this bar and for the citizens of this 
community who knew Mr.. Wilson as .well as I have known him; 
for more than twenty-seven years we have travelled the same 
pathways; we have been in the same business; we have met and 
parted; and we have travelled together; and. in the performance 
of what I thought was my duty as his friend, I tf as one of the 
honorary pallbearers to travel with him on hid last journey to 
the cemetery on yonder mountain and there we left him, What 
there may be beyond, I know not; the great Cause that my broth- 
er mentioned, the Omnipotent God, may have knowledge of the 
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future but he has not imparted it to my puny brain; yet, I can- 
not believe that when we left Mr. Wilson upon the mountain 
that was the last of him ; when I look around me at the running 
streams, the shining stars, the growing pines and the lofty 
mountains, they teach me that there is an Omnipotent Power that 
is beyond the brain of man to comprehend; and as I study Na- 
ture's laws, I am taught that there is a higher intelligence than 
that called human; that this world is not a world of chance, 
but originated under law, and though we are spending our lives 
here in construing laws for human conduct, we see written all 
about us in the works of nature, the Statutes of an Omnipotent 
Being. We read that matter is indestructible and we learn in 
our little circle of knowledge that man possesses what we call 
intelligence, and we all know there is an intelligence beyond the 
human. This Supreme Intelligence must have some home; there 
must be some law that controls the spirit; this intelligence, that 
has for a term of years been implanted in our material form has 
its future. I know not by what laws the future of the human 
soul may be judged; it has been written, "Judge not and ye 
shall not be judged," but what the future shall be man cannot 
judge because he has not been given the supreme intelligence to 
define the soul. 

I do not care to speak upon these, occasions, yet, a friend of 
over a quarter of a century has passed away and I believe it is 
a duty that rests upon us all, who are living, to make a true and 
correct record for the dead. 

BY N. T. MASON: 

May it please your Honor: I can add little to what has 
already been said; much less can I add to the unexpressed re- 
gard, the unspoken sorrow which we feel for him who was our 
friend and brother. How often we have met him; how often, 
even to the day for him marked "finis" we have laughed and 
talked with him ; how well we have known or guessed the labors 
that wearied him; the cares that oppressed; the hopes deferred; 
all that bootless struggle which we call life; yet how little we 
have done to lighten his labor, to cheer his hopes, to crown his 
life with a flower or two; how imperfectly we have shown our 
respect and admiration; how brokenly we have expressed our 
regard, if we have expressed it at all. And so we continue, re- 
pressing, masking, disfiguring our better selves. Have we praise 
for our fellow man? To speak it openly is flattery. Have we 
lovef To show it is unmanly. Have we tears t Shamefaced 
we hide them. 
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But in the presence of that "mighty change which never 
changes," the mask momentarily drops from our faces, with soft- 
ened features and winged words we tell of our regards, our 
sympathy, our sorrows; we tell of it to those who may them- 
selves be faltering; who may be longing for a word or a 
look; but who are too proud to ask for help ; too strong for pity; 
too reserved for sympathy. Ah, if we but knew and if we but 
let others know. 

What our friend was, we know. His life was gentle and 
the elements so mixed in him that nature might stand up and 
say to all the world, "That was a man;" courteous, kindly, 
htoughtful of others; all of which is to say a gentleman; a 
modern knight; armed with a smile, bucklered with a pleasant 
word which turneth away wrath; a gentleman without fear and 
without reproach. What our friend was we know; but we know 
not what he is or shall be. For an instant we lift our eyes from 
the path our feet are following and look into the skies where the 
sun has set. Is the light that lingers through the glory from 
another world f Is it the dawn that lies beyond the sunset f Is 
the life we know here, — so kind, so thoughtful, so gentle, — to be 
known no more forever f Or, is the life itself the toilsome de- 
velopment of untold ages of painful evolution; is this life the 
prototype; the opalescent shadow of that which is to comef Is 
it the shining reflection upon the clouds of that which is to be f 

Socrates reasoned; Epicurus despaired; the Prophets hoped; 
the Christian believes; and yet — and yet, — 

"Peace, Peace, He is not dead; He hath not sleep; 

He hath awakened from the dream of life. 

'Tis we; who, lost in stormy visions, keep 

With phantoms an unprofitable strife. 

He has out-soared the shadows of our night, 

Envy and calumny, and hate and pain, 

And that unrest which men call delight, 

Can touch him not and torture not again. 

From the contagion of the World's slow strain, 

He is secure, and now can never mourn 

A heart grown cold, a head grown grey, in vain." 

BY R. C.HAYES:— 

It is a duty and an inestimable one for each of us at this 
time to voice the deep sense of loss — the deep personal loss — that 
we feel in regard to the death of our brother member of Hie bar, 
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Mr. John R. Wilson. Mr. Wilson under a retiring and rather 
formal exterior possessed one of the warmest hearts; he pos- 
sessed a character of generosity. 'Mr. Wilson in meeting the 
innumerable troubles in the puzzle of life met each one of them 
with sublime courage; his life is an example to us to meet our 
difficulties; well were it for us could we each of us meet them 
with the courage that he at all times exhibited. I join heartily 
with my brother Ogden in suggesting that the most prominent 
'characteristic of Mr. Wilson was the sublime fortitude with which 
he marched through life; his warm affectionate disposition was 
shown to but few; to some of us, in the last few years who had 
grown— HBome of the younger lawyers or members of the bar who 
have grown to be on intimate terms with him, those characteristics 
were exhibited ; they came to many of us as a surprise and elicit- 
ed from us the most heartfelt love and sympathy. It has "been 
said by some of the members of the bar that we know not where 
his departed spirit may be, but we may say this for him, that we 
hope in our humble hearts to follow the example which he has 
given, the principle of duty done with the limitations upon our 
capacity. It has been said here eloquently that we cannot know 
the beyond, but we do know that the Infinite Creator who placed 
us here placed us here with the mandate to do duty on this earth ; 
the duty at hand; that in my judgment is the most important— 
you might say the most sublime 2 thing of life at our hands— and 
if we, as Mr. Wilson, perform that duty as it is laid before us to 
do, we may rest with the abiding -faith in an all-wise providence 
who placed us upon this planet, to care for our future as he will 
for Mr. Wilson's. 

BYR. P. STEWART: 

I would be indeed false to myself if I did not at this time 
avail myself of the opportunity of publicly announcing the deep 
and abiding sense of obligation that I have for John B. Wilson 
— my friend — my benefactor— the first man in this community to 
extend the hand of good fellowship and charity to me; I can 
never forget the nobility of that man and the many kindly acts 
that he has done for me; it was my privilege for years to be 
associated with him, first as his employee, then as 1 his associate; 
and, gentlemen, you will never know the many acts of charity 
that came under my knowledge, that were performed by our 
deceased brother, John R. Wilson; he was the most methodical 
man I ever met; every detail of his business, of his lif e, ean 
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be shown by those books of John R. Wilson's kept by him and 
if ever a lasting memorial of honesty and charity were com- 
bined, they exist in those books of John R. Wilson's. No liv- 
ing mortal will know of those acts of charity for he was not 
like the Pharaohs, his acts were done in silence and unknown to 
others except the great and all-seeing eye. I will admit and 
I' am not ashamed to admit, that when I stood at the threshhold 
that I had entered some seven years ago in the City of Dead- 
wood, when he reached out his hand to me and befriended me, 
that tears eame to my eyes, and I shall remember with sincere 
regret as I saw him carried feet first from the threshhold on 
which he had met me and extended the hand of a friend and 
benefactor—language fails me when I would express the love, 
admiration and respect that I had for John R. Wilson; his 
griefs will never be known to the world but of all the virtues 
that have been here extolled today, I will say in the language of 
Holy Writ, "The greatest of these is charity," and that was 
the predominant' character of Mr. Wilson. I mil be satisfied if, 
when my time comes, I myself can have the confidence that I 
have had the virtues of John R. Wilson and will feel that my life 
will not have been lived in vain so far as my own conscience 
is concerned. 

BY JAMES W. FOWLER: 

May it please your Honor, and gentlemen of the Bar* it 

« is not my purpose to say much on this occasion; I can heartily 
endorse and do endorse everything that has been said of our 
deceased brother, John R. Wilson; I think it wad my pleasure 

•-•» to have known him possibly <a little longer than any of my audi- 
ence; I first met hun in April, 1878, when he ;was on his way 
to locate in the Oity of Deadwood, associating himself I believe 

' with H. P. Bennett; I sought to entertain him for several days 
while he was waiting for a stage out at Sidney, Nebraska, and 
there 'learned to love him. I have been associated with him soc- 
ially and otherwise, professionally and in other avenues of life 
froni that time up to the time of his death and I «an therefore 

* "from my personal knowledge endorse every word that Judge 
Bennett, Mr. McLaughlin, Mr. Mason, Judge Plowman and the 
other gentlemen who have preceded me have said in regard' to 
him. To my mind, if you* Honor please, a lawyer, while he 
may not be associated directly with any church organization, to 
be a lawyer, must be a Christian; he must do unto others as he 
♦would have them da unto himy he must be an honest man; he 
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must be honest with the Court and jury and fellow members of 
the Bar and with the world at large; he must be an enterprising, 
conscientious, liberal man. To my mind, John B. Wilson in 
y\ his lifetime, was the embodiment of all of those characteristics; 

he never had anything bad to say of anybody; was always wil- 
ling to meet his fellow man on a fair and honorable plane. As 
to the question of the hereafter, if your Honor please, referring 
now to what Mr. McLaughlin said, we may think what we please 
of that, but when we look upon nature, see how the seasons come, 
how the flowers bloom, how everything in creation is commanded 
by some supreme and all-wise Creator, it is hard to believe thai 
when we pass beyond, and to the beyond we must all pass 'ere 
long, that we will not meet our deceased friend; indeed, I be- 
lieve we will meet him. 

BY JOSEPH B. MOORE; 

We have met here today to express and spread upon the 
minutes or records of this Court, our last tribute of respect to 
our deceased friend and brother, John B. Wilson, who has been 
taken from our midst and we meet with the spirit of solemnity 
surrounding us; we have listened and will listen to the eloquent 
words that have and will be spoken, and yet, after all is said 
and done, we are forced to say that our language is insufficient 
to express our love, our admiration and our respect and esteem 
in which we held our departed brother. My acquaintanceship 
with our departed friend began in 1885, and his first act to- 
wards me was one of kindness for it was he who moved my ad- 
mission to be admitted as a member of this Bar. I have known 
him quite intimately from that date down to the date of his 
death and his every act towards me and towards aP others, as 
far as I could observe Ms acts, were those of a kind, loving, 
courteous, genial, whole-souled gentleman; his every thought 
was for the uplifting of his friends; a man kind in general; his 
manner so kindly and so courteous simply exemplified the spirit 
that was in him; his w^s truthfully a kind and noble spirit; we 
have met him as has been said by my brothers, in almost every 
position at this bar; we have never seen him guilty during all 
the years that we have known him, of an unkind, ungentlemanly, 
discourteous act; he was the soul of honor in his profession and 
in his private life; the respect that he always showed to the 
Court was of the highest; he was never guilty of any sharp prac- 
tice; never guilty of any attempt to mislead and deceive the 
Court; he has lived a life that we may all emulate; he. has left 
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behind him only seeds of goodness and it has been well said and 
it is a common expression, "Speak only good of the dead." In 
this case, when we think of our departed brother, we know that 
nothing else could be said; we know there is not a member of 
the bar present who entertains the slightest unkind feeling to- 
ward Mr. Wilson ; perhaps in the heat of debate when the blood 
rose warm, perhaps he, like all others, grew earnest but he was 
never one to bear an ill feeling even though some warm words 
of debate may have wounded his gentle spirit. Mr. Wilson lived 
a life that our language here is not sufficient to describe. We 
have all believed from our earliest recollection, and we have 
learned from our earliest teachings, that there is a life beyond: 
as has been well said, we know not of the great beyond ; we know 
not from whence we came; we know not where we shall go; but 
with us all and it has been well said by some of my brothers, 
in every savage breast there is implanted the hope of immortali- 
ty, the hope of a future and better life, and even those who in 
their lives have rebelled against the teachings of religion and the 
teachings of a future life and future hope, even they when they 
come to face death have weakened and some have admitted that 
their whole lives I might say were made up of deceit and that 
they did not believe what they had taught, and died calling on 
the Almighty God to have mercy and to save them. We met 
at the bier of our brother ; we saw that form we had loved ; we saw 
it enclosed in the casket and started on its last journey up the 
hill to Mr. Moriah, and there it was deposited in the grave that 
had been dug; there the mortal body shall remain and crumble 
into dust and ashes and remain until time shall be no more, 
but there is not one here but that believes that that kind, genial 
and loving spirit passed from the body of our deceased brother 
and will wind its flight to Heaven, and there today it still exists 
and there, we hope that our lives may be such, that in the future 
we may meet and mingle with him there. To know him was to 
love him, and we will live in hope and look forward to death, 
not with fear but as the great awakening of this term of life 
and we will look forward to it with confidence in the God who 
created all the world and the planets and who made all of the 
different creatures of life and vegetable and mineral life; we 
shall look forward to the time when we will go forth on the 
journey our brother has gone and we will know if we have lived 
the life that he has lived that there is but one reward for such 
as he, our brother. We have said good-bye, and our brother, we 
trust we shall meet again. 



1201 BE3POKT* OF THE SEJTRIWK ANNfTA^MBBTINa 

BY THOMAS B. EEDIiON: 

I did not expect that this matter would come up ,at this . 
time, but I will have to say that I have known Mr., John R. 
Wilson for about twelve years ; I have been engaged with him 
myself in business in various ways and it was always a pleasure 
to meet him.. Now you know that sometimes you meet a man 
and just by his looks and appearance you want to lick him; 
you are mad at him ; Mr. Wilson was entirely different ; when, you 
met Him you could get right close to him; you could love him; 
you could trust him; you knew that he was faithful and every- 
thing was all right ; the most pleasant business I have ever had . 
with any attorney was with Mr. John R. Wilson and in the 
twelve years. that I have known him I have never seen one soli- 
tary thing out of the way with him. So far as his term of life 
on this earth was concerned, everybody, his oldest friends, bear 
witness to his perfect honesty, his ability and his kindness; his 
love of justice and everything of that kind, but they say we 
do not know where he is now ; there was some little time ago 
that I was reading a little matter written by some scientist and 
he said that when a man dies we people say hid spirit returns 
to God who gaye it; they called up some spirit and asked him 
about how it was over there and he says there is nothing evil 
here; you cannot <Jo evil except in material matter; you can kill 
a man, steal his property or something of that kind but with 
the spirit there can be no evil, and when a man dies his spirit, 
the perfect part of it, without any evil attached to it in any 
way, returns to him who gave it ; it goes to its home in the great 
beyond; but,.he says, the more you measure your kindness on this 
earth and show your kindness and charity to everything; the 
more good you do and the more perfect life you live, he says 
the larger the spirit will be ; that the spirit that has been evil 
all of its life, that has contributed to evil, will be very small and 
the more good one does the larger it will be and so on until those 
who .have done no evil will be the largest; if that is true, I want 
to say that I believe that the spirit of John R. Wilson is among 
the very largest that has ever gone into eternity. 

BT JTTDGE W. G. RICE : 

I have known Mr. John R. r Wilson for something* over' 
twenty-two years as a true friend* and ! thmkthat will not ex- 
press my feeling toward him. While it is regretted by the' 
Court that the resolutions in question have become necessary on r 



OP THE SOUTH DAKOTA BAB ASSOCIATION 



121 



account of the death of oar departed brother, it is with great 
pleasure that I heartily endorse the sentiment of the resolutions 
and every word that is expressed by my fellow members of the 
bar in their splendid eulogies on his memory. Mr. Wilson was 
a man as has been well said, that was always pleasant and al- 
ways found at his post and on duty. Only a few days ago I 
noticed a very short article in the papers — perhaps many of you 
or all of you have read it — of where a train was seen dashing 
over one of the eastern roads and it became apparent that 
something was wrong \ it was found upon investigation that the 
thread of life of the engineer had parted while at his post and 
on duty running his train ; it is very apparent as we look over 
this gathering of fellow members of the bar, that something 
has taken place; something to our minds has apparently gone 
wrong; upon investigation it was found that the life of one 
of our members had parted while he was on duty and at his 
post* I heartily endorse all that has been said in memory of 
our departed friend and brother; be died as before stated, at 
his post. Mr. Wilson was a man who will be missed from our 
list of members, from our meetings and from the trial of causes ; 
in the language of another, "We shall meet but we shall miss 
him; there will be one vacant chair," and from the honorable 
life which he lead among us, from the friendly smile with which 
he ever greeted us, that chair will be hard to fill. 
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